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LAND TO THE NORTH OF JEPPS LANE 

BARTON 

 

APPELLANT’S OPENING STATEMENT 

 

 

1. The appeal proposals seek outline planning permission for the erection of up to 125 

dwellings on land the north of Jepps Lane in Barton1.  

2. The development plan for the purposes of this appeal is agreed2 to comprise the Central 

Lancashire Joint Core Strategy3 (“CS”) which was adopted in 2012, and the Preston 

Local Plan (Site Allocations and Development Management Policies)4 (“PLP”) 

adopted in  2015. A neighbourhood plan for the area within which the site is located is 

under preparation5, but it is agreed that it has not reached a stage where it would attract 

weight in the decision making process6.  

3. The CS cover the areas of the three Central Lancashire authorities (“CLA”) of Preston, 

South Ribble and Chorley. In part this reflects the fact that the three areas form one 

housing market area and that it is necessary to plan for housing across the whole CLA 

area in a co-ordinated manner. Importantly the CS provides that it is a single strategy 

to be applied consistently across the CLA area7. 

4. The CLA are proposing to produce a new local plan which will replace the CS and the 

existing local plans in their areas. There was an issues and consultation at the end of 

2019 and beginning of 2020, but it is agreed that the draft plan is at too early a stage 

to be given any weight8. 

5.  The appeal proposal has a somewhat unusual history. The current proposal is a 

resubmission of an application which was originally reported to committee in 

 
1 SCG para 1.1 
2 See SCG paras 2.2-2.5 
3 CD A1 
4 CD A2 
5 See CD P4 para 3.22 
6 SCG para 2.3 
7 See CD P4 para 5.10 
8 SCG para 2.7 
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November and December 2019 with an officer recommendation for approval, which 

was accepted by the planning committee which resolved in December 2019 to grant 

planning permission subject to the signing of a section 106 obligation. 

6. The report recommending approval  

a. Identified no objections from statutory consultees; 

b. Considered there were no technical reasons for refusal; 

c. Identified breaches of CS Policy 1, Policy EN1 of the Adopted Preston Local 

Plan 2012-26 (“APLP”), Policy AD1(b) of the APLP; 

d. Recorded that “The acceptability of the proposed development is therefore 

considered against material considerations which are discussed further within 

this report.”; 

e. Considered that the scheme would provide an opportunity for ecological 

enhancement; 

f. Accepted “the proposal would make an important contribution to the supply of 

housing, providing market and affordable housing on the site, in accordance 

with the policy requirement”; 

g. Noted an absence of a 5 year housing land supply (“HLS”) and that the NPPF 

tilted balance was engaged; and 

h. Concluded “that there are no adverse impacts of approving the development 

that would significantly and demonstrably outweigh the benefits when 

assessed against the policies in the Framework taken as whole”.9 

7. At the time of the reports and decision in November/December 2019 the Council 

correctly recognised that although the CS was more than 5 years old it had been subject 

to a review in 2017 when the housing requirement figures were found not to require 

updating. Unfortunately shortly after the Council’s resolution to grant planning 

permission it was erroneously held in an appeal decision in South Ribble (at a site 

known as Chain House Lane) that there had not been a review in 2017. That decision 

was subject to a challenge which the Secretary of State quickly indicated he was not 

going to defend and the decision was ultimately quashed by the High Court in August 

2020. However, despite the challenge to the Chain House Lane decision the Council 

decided to review its position on the application (and a number of other applications 

 
9 See CD P4 para 2.16 
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which it had resolved to approve). On reconsidering the proposal in February 2020 the 

Council refused planning permission.  

8. This resubmission was made following the quashing of the Chain House Lane decision 

(and in the light of a decision in Chorley known as Pear Tree Lane). Despite identifying 

the same points made in 6(a)-(e) above the application was refused on the basis of 

conflict with policies CS1 and EN1.  

9. The development plan (as always) provides the starting point for determining this 

appeal. It is common ground that the most important policies for the determination of 

the appeal application are CS1, CS4 and PLP policy EN110, but there is disagreement 

as to which of these policies are up-to-date11. 

10. CS4 was the subject of a review in 2017 when it was found to be up to date. NPPF 

paragraph 74 and footnote 39 are clear that in such circumstances the policy remains 

the up to date basis upon which 5 year housing requirement and supply should be 

calculated. Importantly the question of whether CS4 remained the up to date policy to 

apply was considered at the Cardwell Farm appeal within Preston earlier this year and 

the inspector clearly found that the factors which applied in 2017 at the time of the 

review continued to apply and that CS4 remained the up to date policy to apply12. The 

policy remains up to date and is the policy to be used in calculating 5 year requirement 

and supply. 

11. The Council’s position with respect to CS1 is inconsistent. On the one hand it argues 

that the policy is not out of date because it does not define settlement boundaries and 

therefore cannot restrain development whilst on the other hand seeking to rely upon 

conflict with the policy to resist this proposal. It is clear looking both in Preston and the 

wider CLA area that the authorities are reliant upon sites which do not accord with CS1 

to meet their housing land requirements13. CS1 and the settlement boundaries drawn to 

reflect the strategy set out in the policy are out of date. 

12. PLP policy EN1 seeks to protect all land outside settlement limits from development 

without any consideration of the character or beauty of the land in question. The policy 

seeks to impose a blanket protection which is out of step with the flexibility and 

 
10 SCG para 2.37 
11 SCG para 3.3 
12 CD F4 para 40 
13 See for example CD P4 paras 5.8-5.18 
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balanced approach towards this issue to be found in the NPPF and the decided cases. 

Policy EN1 is out of date. 

13. Of the most important policies for determining the appeal only policy CS4 remains up 

to date. There is no suggestion of any conflict with this policy. The other two policies 

are out of date and it is these two policies which are relied upon by the Council to resist 

this appeal. In such circumstances the correct analysis is that the most important policies 

for determining the appeal are out of date and accordingly the “tilted balance” in NPPF 

11(d) applies14. 

14. Irrespective of whether the “tilted” or “flat” balance applies it is necessary to undertake 

a balancing exercise in determining this appeal. 

15. The only issue taken against the proposal is the conflict with policies CS1 and EN1. 

The weight to be given to the harm created by such conflict is influenced by the 

conclusion reached on the question as to whether those policies are up to date. For the 

reasons outlined above the appellant will invite you to conclude that the weight to be 

given to any harm arising from conflict with the plan policies is reduced because they 

are out of date, but even if that were not accepted (and even if it were concluded that 

the “flat” balance applies) it remains necessary to balance that harm against the benefits 

of the proposal. 

16. There is agreement that the Council is currently able to identify a 5 years supply of 

housing land although there is an issue as to the correct figure. If CS4 is used for the 

calculation there is agreement that there is a supply of 6.1 years, whereas if local 

housing need were to be used there is agreement that the supply would come to 15.3 

years15. Whichever figures is found the provision of additional housing in a sustainable 

location is a benefit which attracts moderate positive weight16. 

17. Irrespective of the position with respect to general market housing, it is clear from the 

Council’s own evidence that it has historically been failing to make adequate provision 

for affordable housing. This has been identified in a number of housing assessments 

and reports. The latest published report in the Central Lancashire Housing Study March 

2020 identified an annual need for 250 affordable rented properties between 2018 and 

 
14 CD P4 para 5.63 
15 SCG Table 1. 
16 CD P4 para 6.69 
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2036. It is important to note that this only addresses part of the definition of affordable 

housing. Provision since 2018 has failed to meet that level of need and it is clear that 

the current pipeline of proposals is inadequate to meet the ongoing annual need for 250 

dwelling (let alone to address the accumulating shortfall in provision).  

18. The appeal proposal will provide the full amount of affordable housing on site in 

accordance with development plan policy and as such it will make an important 

contribution to the provision of affordable housing within the area. Given the clear need 

for additional affordable housing and the importance of providing affordable housing 

this is a benefit which should attract substantial positive weight.  

19. There are a range of other benefits which attract moderate weight, including the 

economic benefits of the proposal and the provision of significant areas of public open 

space in excess of that required by policy which will be available to all within Barton17.  

20. In short the “tilted” balance applies in this case. Although the Council is now able to 

demonstrate a 5 years housing land supply, the position remains essentially as at the 

time of the recommendation for approval in 2019 and planning permission should be 

granted for the application. 

21. Even if the “tilted” balance were not to apply it does not follow that planning permission 

should be withheld in this case. There are significant benefits arising in this case 

particularly from the provision of general housing and the provision of affordable 

housing. Those benefits are sufficient in this case to outweigh any harm considered to 

be caused by the proposal even if one does not apply the titled balance. 

22. These issues are all considered in greater detail in the appellant’s proofs of evidence, 

and doubtless will be considered at this inquiry. In the circumstances we invite you to 

allow this appeal having heard the evidence. 

 

VINCENT FRASER QC 

 

19th October 2021  

Kings Chambers, 

36, Young Street, 

Manchester M3 3FT 

 

 
17 CD P4 para 6.69 


	APPELLANT’S OPENING STATEMENT

