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CONJOINED PUBLIC INQUIRY  

 CLOSING SUBMISSION ON HOUSING LAND SUPPLY  

FOR ALL APPELLANTS   

  

 

1. This is the joint Closing Submission on behalf of Appellants in relation to housing land supply.  

The matters set out in Opening on behalf of all Appellants in respect of the relevant housing 

requirement1by Appellant E are adopted but not repeated.. 

 

2. This Closing submission is made on the following bases:-  

 

2.1 Matters identified as agreed in the Statement of Common Ground have not been resiled from;  

 

2.2 Evidence given should be properly understood in context;  

 

2.3 Whilst matters of interpretation of planning policy are routinely interpreted and applied by 

planners, where disputed, ultimately the courts have said correct interpretation of a policy, 

properly understood in context is a matter of law;  

 

2.4 The submissions in respect of the following matters of law are set out in this Closing 

submission:-  

 

2.4.1 The meaning of paragraph 73 & footnote 37, which in and of itself is determinative of 

whether the adopted development plan requirement or the LHN figure for Preston City 

Council is to be used for the purposes of calculating land supply in a manner which 

accords with NPPF and in particular for the purposes of paragraph 11(d);  

                                                           
1 See Opening with numbering perfected [extending to 43 paragraphs]  CD HJ 3.  
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2.4.2 Whether the unique approach of PCC of deploying planning judgment on whether a 

local plan housing requirement is “out of date” provides another route within the 

meaning of national policy2 so as to justify making a judgment that the LHN and not 

the LP requirement should be used for calculating 5 year land supply for the purposes 

of NPPF; and in applying such a judgment the test ought to be whether or not there 

has been  a “significant change”.   

 

2.4.3 The relevance of future supply against the CS housing requirement to (a) September 

2025 or (b) April 2026 in addition to the agreed supply assessed at the 5YHLS base 

date of October 2020 to a decision on the existence or otherwise of a five year land 

supply or the activation of the tilted balance by reference to five year land supply.3 

 

2.5 The draft legal submissions provided together with Opening remain before the Inquiry 

in support of the case more generally but are not repeated or adopted except as 

necessary to deal with arguments presented by the LPA . Otherwise they simply form 

part of the legal background.  

 

 x. The Appellants at the invitation of the Inspector jointly instructed BP to assess the issue 

of 5YHLS and also whether there were any other reasons to assess whether there were other 

factors which point to a housing need which is material to the consideration of this appeal. MC 

in closing has characterised this as a “cosy consensus” (MC129 & 130) – that is, with respect 

unworthy. BP had the benefit of a joint instruction from those promoting an aggregate of 607 

units – as MC well knows it would have been professionally impossible for him to have 

indicated that any one site should be preferred over another. Rather the scope of his evidence 

is very carefully constrained in his scope of evidence. The conclusions of BP were then passed 

over to the planners instructed by the promoters of each individual site to assess – AND nothing 

                                                           
2 The LPA’s closing continues to make the point that if one concludes policy 4 is out of date then that provides 
another route to calculating 5YHLS – see §159 & §164 MC closing – the Appellant’s point is that the out of 
datedness of policy 4 may be out of date but that is irrelevant to how to calculate 5YHLS unless one calculates 
5YHLS in a matter which is at odds from national policy. That is theoretically possible in law (since policy isn’t 
legislation) but there needs to be a very good reason for doing so. No such reason has been propounded here. 
The Wainhomes case – doesn’t come close to supporting the council’s case other than pointing out the ‘so 
what point’ that the Inspector was lawfully entitled to conclude that a policy was out of date. Ironically §173 to 
202 of MC closing might provide the genesis for a further review under para 73 – but citing that information 
isn’t the same as there actually having been a review!  
3 As distinct from the weight to be attached to any such future supply  when the  titled balance applies  by 
virtue of the most important basket of policies [policy 4 and 1 and EN 1]  being out of date - which is addressed 
by Mr Barrett in his closing on strategic policy.  
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more. The criticism that BP’s credibility is remotely challenged by not pointing out the maths 

that the deficit in 5YHLS is less than 607 is, with respect unworthy, and comes nowhere close 

to some of the concerns over the evidence promulgated by PCC.  

  

 y. That should therefore temper MC’s odd characterisation of BP having evidentially 

defected (MC146) by saying that he wasn’t saying saying that his evidence was that there was 

a need for additional greenfield land at lower tier settlements. He wasn’t saying that because 

that wasn’t the scope of his evidence. His evidence was: 

(i) there is no 5YHLS properly assessed in accordance with national guidance and the 

tilted balance is engaged; 

(ii) the identified supply is less than the deficit by the end of the CS period (MC’s 117 

figure calculation which he says is not a shortfall (MC127) in Kafkaesque terms in the 

last sentence. This included a direct response to the LPA’s opening submission was 

astonishingly was wrong by claiming an additional supply of around 500 units; 

(iii) there is a significant deficit in terms of what was expected of the two authorities in the 

City Deal – that is a material consideration in its own right & is not answered by 

pointing out (as MC did repeatedly) that it is not the requirement of the development 

plan; 

(iv) future post CS period supply cant be ‘counted forward’ for the obvious point that one 

doesn’t know what the post plan period requirement will be ( a point expressly 

conceded at MC94). 

 

  

3. Interpretation of para s73 and footnote 37 of NPPF (2019).  

 

3.1 The responses in XX of CB can hardly be said to have been a model of clarity, and if 

one assumes that his intention was to assist the Inspector, then it perhaps is evidence of muddled 

thinking on this issue. In one sense that is hardly CB’s fault. The determination of how to 

approach assessing 5YHLS in the 3 central Lancashire authorities appears to differ from one 

point in time to another, and bizarrely from one authority to another at any one point in time. 

If there were ever a justification for the reintroduction of clear strategic planning then Central 

Lancs presents the object lesson. That said, at the heart of this confusions lies the obvious 

default on the part of PCC, CBC and SRBC that they have failed to keep their development 

plan up to date. 
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3.2 Nonetheless, for all of the complexity of this issue at different points in time, and 

despite the apparently different approach being taken in CBC to PCC (which coincidentally 

results in both being able to claim a 5YHLS), the issue is really a very simple one. The 

following agreed facts lead to an inexorable conclusion: 

(i) One trigger for the presumption in favour of §11(d) of NPPF is the absence of a 5YHLS 

which Footnote 7 explicitly cross refers “…as set out in paragraph 73…” 

(ii) the CS requirement is over 5 years old, but there has been a review for the purposes of 

footnote 37 of NPPF. 

  

3.3 The way in which 5YHLS is set out for the purposes of triggering the presumption of 

paragraph 11 involves a proper interpretation of paragraph 73 and its footnote. Whatever may 

have been argued elsewhere and whatever may be said in closing by PCC, the evidence given 

by CB during XX is now clear on the issue of interpretation. Just before the morning break on 

day two of this inquiry he reluctantly accepted in XX the approach that he proposed should be 

taken as to the requirement part of assessing 5YHLS did not arise from NPPF, but rather 

“deviated” from it4. In other words as a matter of construction the words of section 73 combined 

with fn 37 did mean what BP said that they meant.  

 

3.4 That means that the LPA’s case is that 5YHLS should not be assessed in a manner 

which accords with NPPF, nor should the trigger of the tilted balance be assessed in accordance 

with fn 7 to NPPF – but that an alternative approach – based on a planning judgment of out of 

datedness (unsupported by appeal decisions, SOS decisions, any part of NPPF or any part of 

NPPG) should prevail. This is not an ‘interpretation of policy’ but a deviation from it5. 

 

3.5 On one view of this approach to policy the LPA are not wrong. NPPF is not a legal 

framework and it is open to a LPA to invite a decision maker to depart from it, both as to how 

the tilted balance should or should not be engaged and how 5YHLS should be assessed.  

 

                                                           
4  This express concession is not even referenced in the LPA’s closing. Rather MC argues that this is a 
matter of legal interpretation – but then invites the Inspector to analyse his Aunt Sally of “out of datedness” of 
policy justifying a different approach to 5YHLS. That is, with respect NOT a matter of interpretation of policy – 
it is a failure to grapple with what GCQC’s witness conceded that the LPA’s case is not that they are applying 
an interpretation of planning policy, but advocating a devation from national policy. That is not a matter of 
legal interpretation of policy – it is a failure to concede a thoroughly hopeless case.  
It will be noted that at Cardwell Farm the LPA conceded that the existence of a 5YHLS was the determinative 
issue – that does differ from this case. However it presumably explains why the LPA are clinging to this 
nonsensical approach to 5YHLS with its forensic fingertips.  
5  Ibid 
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3.6      However for a decision maker to deviate from national policy there is a need to 

understand that policy, have proper regard to it and then provide reasons for departing from it. 

Here, PCC are seeking to have their cake and eat it by both accepting (by its witness) that its 

case deviates from national policy whilst also (by its counsel) seeking to argue that its case 

somehow accords with its strained interpretation of national policy. 

 

3.6 With due respect to the PCC team, following CB’s clear concession it is regrettable 

that PCC has persisted in nonetheless arguing, based upon the flimsiest lines of argument that 

it still can demonstrate a 5YHLS (13.6 years on the LHN approach) and that accordingly the 

tilted balance is not engaged. One can only admire their optimism in persisting in such a 

hopeless point.  

 

3.7 Nonetheless it is of course right to say that despite CB’s clear concession on this issue 

– the interpretation of policy remains a matter of law and it is a matter ultimately upon which 

the parties are entitled to make submissions, and it is apprehended that by now GCQC and MC 

will have pushed the boundaries of intellectual gymnastics to make a case that NPPF can be 

interpreted in a manner than no-one else has ever interpreted it (including Inspector Dakeyne) 

and which just happens to give PCC a 13.6 year supply.  

 

3.8 Thus it is not a criticism, but rather a disappointment that PCC’s interpretation was not 

something upon which BP was challenged6. Disappointing since submissions that are inspired 

by the approach taken by characters who spring from the pen of Lewis Carroll should be 

exposed in both senses of the word, frequently and often. This Closing, in contrast reaffirms 

that this is the only lawful interpretation that the words can bear, properly understood in context. 

For ease of reference only the wording is set out:-  

 

 

NPPF §73 

 

“…..Local planning authorities should identify and update annually a supply  specific deliverable sites 

sufficient to provide a minimum of five years’ worth of housing against their housing requirement set 

out in adopted strategic policies [fn36], or against their local housing need where the strategic policies 

are more than five years old [fn37]. .. 

                                                           
6 On the basis that these were matters of law. Ultimately this is of course correct and no procedural criticism is 
made of not XX BP on this. However, the XXof CB by PTQC did serve to demonstrate that the construction 
contended for by the Appellants is entirely consistent with the wording of the policy properly understood in 
context. 



 6 

 

fn 36 [irrelevant as relates to PPTS] 

 

fn 37  

“Unless these strategic policies have been reviewed and found not to require updating. Where local 

housing need is used as the basis for assessing whether a five year supply of specific deliverable sites, 

it should be calculated using the standard method set out in national planning guidance.”  

  

4. Subject to the optimistic “residual discretion” point now being advanced by LPA,  §73 could 

not be clearer:-  

 

4.1 Whilst the requirement figure in CS Policy 4 was adopted more than 5 years ago, nonetheless 

it is agreed that this has been reviewed for the purpose of fn37 and found not to require 

updating [by“MOU 1” or “JMU 1”];  

 

4.2 A housing requirement in an adopted plan which is more than 5 years old should not be used 

to assess 5YHLS, but rather the LHN should be used unless the requirement has been 

reviewed and found not to be in need of updating.  

 

4.3 Such a review is agreed to have happened here and the housing requirement is accordingly 

to be treated in the same manner as a strategic requirement figure that is less than five years 

old and is used for the purposes of calculating the 5 year housing land.   

 

5.  It is of course open to a LPA to argue for a different way of calculating a 5YHLS outwith the terms 

of NPPF, but that would not avoid the impact of the tilted balance of §11(d) since that refers 

expressly to 5YHLS assessed in accordance with §73 not some other extra-NPPF way of assessing 

it. 

 

6.   Thus, this construction of the words is particularly compelling when considered in conjunction with 

the way in which §11 and in particular footnote 7 of NPPF(3) expressly deals with the titled balance 

in this context. As relevant the words of §11 read as follows:-  

        “11.    decisions should apply a presumption in favour of sustainable development.  

          For decision-taking this means:  

          c) approving development proposals that accord with an up-to-date development plan without delay; or  
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          d) where there are no relevant development plan policies, or the policies which are most important for 

determining the application are out-of-date [fn7], granting permission unless:  

 

i) the application of policies in this Framework that protect areas of assets of particular importance 

provides a reason for refusing for refusing the development proposed ;[fn6] or  

 

 

ii) any adverse impacts of doing so would significantly and demonstrably outweigh the benefits, when 

assessed against the policies in this Framework taken as a whole.  

 

[fn 6 ] The policies referred to are those in this Framework (rather than those in development plans) 

relating to: habitats sites (and those sites listed in paragraph 176) and/or designated as Sites of Special 

Scientific Interest; land designated as Green Belt, Local Green Space, an Area of Outstanding Natural 

Beauty, a National Park (or within the Broads Authority) or defined as Heritage Coast; irreplaceable 

habitats; designated heritage assets (and other heritage assets of archaeological interest referred to in 

footnote 63); and areas at risk of flooding or coastal change.  

 

 

[fn 7 ]This includes, for applications involving the provision of housing, situations where the local 

planning authority cannot demonstrate a five year supply of deliverable housing sites (wi th the 

appropriate buffer, as set out in paragraph 73); or where the Housing Delivery Test indicates that the 

delivery of housing was substantially below (less than 75% of) the housing requirement over the previous 

three years. Transitional arrangements for the Housing Delivery Test are set out in Annex 1. 

 

[ emphasis added ]  

 

7. This expressly identifies that the mechanism for showing a requirement figure to be out 

of date is set out in paragraph 73 of NPPF(3) and not elsewhere. This emphatically 

underscores the correct interpretation as advanced by the Appellants in this case and is 

also very relevant to the residual argument being advanced by GCQC on behalf of PCC, 

which is agreed by its witness to deviate from §73. In reality it wouldn’t just involve 

deviating from NPPF – the Council’s case would involve rewriting fn37 and fn7 to two 

of the most seminal paragraphs of the entirety of national policy.  
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8. To that end it is important to note that the Courts have expressly decried applying a 

strained interpretation to the words of NPPF, even if a straightforward reading might 

be argued to give rise to anomalous results. Rather the focus must  be upon the words 

used in the policy. The point is most succinctly put by the Court of Appeal in the case 

of Timmings v Gedling [2014] EWHC 654 (Admin) 

“33.  … It is striking that paragraph 3.12 of PPG2 contained a general provision concerning material 

changes of use which is not to be found in the NPPF. It is impossible to say, however, whether the 

omission of such a provision from the NPPF was deliberate or unintentional …; and even if it was 

unintentional, there is no proper basis for reading the provision into the NPPF. If there is a material 

omission, the right course is for the Secretary of State to amend the policy, not for the court to adopt 

a strained interpretation of the policy. 

34.  …. Even if my preferred interpretation produces some odd results, that is not a sufficient reason for 

reading into the NPPF a general provision which is conspicuously absent from it, ….”  Per Richard 

LJ 

 

9. NPPG  

 

The status7 and relevant application of NPPG have been placed before the Inquiry 

already by Appellant E and will not be repeated save to re-emphasise: firstly, that NPPG 

has a status which the Courts have recognised is inferior to that of NPPF in terms of 

weight and formality – it does not comprise policy in its own right; and, secondly that 

as a matter of rudimentary true and proper construction NPPG’s chapters 61 and 68 

need to be applied in the context to which they are meant to apply as guidance for 

practice.  

 

10. Chapter 61 applies to “Plan – Making” as the title contents and text make clear. PPG 

61 - 062 is PPG under a heading “Plan Reviews” and applies within that context with 

which this appeal is not dealing and cannot be relied upon outside that context as CB 

appeared to accept in XX. Specifically it is dealing with “How often should a plan or 

policies be reviewed?” It is not dealing with §73 NPPF or footnote 37 and how to 

calculate 5 YHLS at all.  

 

11. Chapter 68 on the other hand is that part of NPPG which is explicitly relevant to 

Housing Supply and delivery and provides “Guidance on 5 year housing land supply 

                                                           
7 HJ 3 - Opening §26-27, draft Legal Submissions §8 – HJ 11. C0/1962/2020 Claim – SFG §15-19,§39. (HA 33).  
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and Housing Delivery Test.” This is plainly the most relevant part of the guidance and 

has within it a sub heading “Calculating 5 year housing land supply”. 

 

12.  The guidance at ID 68-005 outlines the position as accepted by CB in XX and 

explained by BP in his evidence. Importantly, it wholly supports the interpretation of 

the Appellants and provides no support at all for the approach of PCC.   

 

13. NPPG is intended to be straightforward and a user-friendly explanation of how to 

approach the practical application of policy. The approach of PCC, however seeks to 

elevate a supposedly equivocal paragraph in the wrong chapter dealing with a different 

subject to the status which ‘trumps’ the closed list and crystal clear guidance of §73 of 

the NPPF itself. It is a triumph of hope over reason and could only comprise a 

compelling interpretation of the pronouncements of Government if one were using a 

particularly opaque brand of rose-tinted spectacles. It is very firmly submitted that this 

issue should be conclusively determined in favour of the Appellants as a matter of 

simple construction and interpretation.  

 

 

14. LPA contention for a discretionary judgment that LHN should be used to 

determine the requirement in these appeals. 

 

15. The balance of the submissions are made on the basis that it is felt necessary to go 

beyond the simple and unanswerable point of interpretation and construction in this 

case, and to address the proposition that whatever may be said in the text of NPPF that 

nonetheless the Inspector is entitled to come to the conclusion that there is another non-

explicit route into concluding that PCC has a 5YHLS. At the time of writing it remains 

unclear whether or not PCC will seek to argue that such an interpretation follows from 

NPPF or whether it will concede that its witness is right that such an approach deviates 

from NPPF. If the former, it is hopeless; and if the latter then it is irrelevant to the 

assessment of whether the tilted balance is engaged or not (given the clear words of 

fn7), but might nonetheless still amount to a material consideration.  

 

16. Dealing first with the false dichotomy. The case put by PCC at the outset appeared to 

run thus: 
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(i) even if there has been a review for the purposes of fn37, nonetheless it is open 

to the decision maker to consider whether the CS requirement is out of date as 

a free standing planning judgment in any event; 

(ii) if that view is taken then the LHN can/should be used for the purposes of 

decision making.   

 

17. Thus, in Opening the Inquiry GCQC asserted that PCC and in turn the Inspector 

appointed by the Secretary of State should exercise a planning judgement on whether 

the requirement figure in CS policy 4(a) is out of date and then should decide to use 

LHN by reference to that planning judgement in this case. Relying upon §213 of NPPF 

and the proposition that the question of whether a policy is out of date or not is always 

a live issue to engage with.  

18. Indeed at times it appeared that the point was put as high as “if you conclude that policy 

4 is out of date, then you must use the LHN”. With respect such an argument is just 

wrong and is an obvious invitation to deviate from the terms of §73 fn37. Indeed it can 

be tested very simply. The structure of NPPF and ch. 61 of NPPG plainly admits of the 

prospect that a review with some degree of formality should be undertaken to decide 

whether or not continue to stick with a requirement over 5 years, in forming its conclusion 

as part of that review a Council is entitled to have regard to a range of legitimate land 

and planning considerations – such as whether or not the policy is ‘up to date’, whether 

it is close to where the LPA want to be in numerical terms (as happened here under 

MOU1), the consequences of adopting a significantly different LHN figure and whether 

an emerging local plan is imminent or not. As part of the precursor to that review and the 

review itself one factor may very well be whether or not the requirement is or is not out 

of date. Thus it would devalue and make a nonsense of the whole process of review if 

the day after it has taken place that it can simply be ‘trumped’ by singular assessment 

that the policy is out of date.   

 

19. The Opening of the LPA refers to the judgment of Lindblom J in Bloor Homes,8 which 

adds almost nothing to the debate other than to establish the uncontroversial point that 

it is a matter of planning judgment as to whether or not policies are out of date. 

                                                           
8 See CD HC 9  
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Nonetheless given that it appears to be a mainstay of the LPA’s case it is addressed 

here. The reference in Opening to Bloor is taken from an obiter-dicta statement of 

Lindblom J (as he then was) in respect of a ground under issue 1 in respect of which 

the issue was whether a relevant policy in a core strategy was “silent” or “absent” under 

an earlier §14 of an iteration of NPPF. 9  

 

20. Accordingly, the part of the decision in Bloor relied upon by the LPA ( §45 )  was taken 

in the context of a differently worded policy in NPPF(1) and the ratio of the decision 

in which the  paragraph relied upon is addressed to the meaning of “silent” and “absent” 

neither of which have been carried forward into NPPF(3).  The relevant paragraph is as 

follows:-  

 

“45. These are three distinct concepts. A development plan will be “absent” if none has 

been adopted for the relevant area and the relevant period. If there is such a plan, it 

may be “silent” because it lacks policy relevant to the project under consideration. And 

if the plan does have relevant policies these may have been overtaken by things that 

have happened since it was adopted, either on the ground or in some change in national 

policy, or for some other reason, so that they are now “out-of-date”. Absence will be a 

matter of fact. Silence will be either a matter of fact or a matter of construction, or 

both. And the question of whether relevant policies are no longer up to date will be 

either a matter of fact or perhaps a matter of both fact and judgment.”   

21. The dicta in §45 of the Bloor judgment needs to be understood in the context of a 

decision that :-  

21.1was not concerned with national planning policy for the setting of a requirement 

in calculating a five year land supply;  

21.2 specifically was not concerned with §73 NPPF(3) nor fn37;  

21.3accordingly the point in issue in this case which includes footnote 7 of 

NPPF(2019) to which CB was taken in XX did not appear in NPPF(1) and the 

context of Bloor  at all; 10 

                                                           
9 See CD HC 9 at §39-40 and §62  
10 NPPF(1) §14 and §49.  
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21.4  in the context of Bloor there were in fact no footnotes to §14 of NPPF(1) in 

respect of “out of date” with which Lindblom J was dealing in Bloor as footnote 7 

was first introduced in the July 2018 version of NPPF;  

21.5  thus, for the purpose of determining what “out of date” means – as relevant 

this is being defined to mean “as set out in paragraph 73”,  a paragraph which itself, 

was also not in NPPF 1 and was not being considered in Bloor.  

22.    Accordingly, whilst no issue is taken in respect of the above dicta in Bloor the extent to 

which there may be scope for such a discretionary judgment will depend heavily on the 

context. What it is patently not authority for is some residual discretion to avoid the 

impacts of clear statements of policy on the grounds of out-of-datedness. Uppermost 

within the context of whether a matter created by policy such as it being found to be “out 

of date” is the wording of policy relevant to that matter.  

 

23.    Specifically in this context the scope for any such exercise of discretionary judgment 

needs to be considered by reference to the relevant wording of NPPF(3) itself. For the 

reasons that have been set out clearly in this case and as summarised in §3-7 above there 

is no such scope on the agreed facts in this case. As PTQC explored with CB in XX the 

consequences of the approach which PCC advocate in this case would be to rewrite and 

not to apply §73 fn 3711. 

 

24.     There is no need to go further for the purposes of this appeal as in this context there is 

no further or supervening “significant change” test in national planning policy or PPG 

for the purpose of setting the requirement figure in the development management context.  

 

25.     The position under §73 has already been set out and the contention now made by PCC 

in respect of this alleged test arises from a misreading of both PPG and obiter dicta within 

the judgment of Dove J in the case of Wainhomes12, who was also not rewriting NPPF, 

but was deciding whether or not an Inspector was entitled to form a planning judgment 

as to whether policy was or was not up to date – which is not the determinant issue. 

                                                           
11  See CD HJ 3 Opening §23-24 
12 See CD HC 1. 
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26.    As summarised §8-9 above the reference to “significant change” does not arise in chapter 

68 of PPG at all. As explored with CB in XX it can be seen that the context to chapter 61 

is plan making and all of the contents are entirely related to that particular context as 

“guidance on plan making”13  This simply does not purport to deal with calculating 5 

year land supply in a decision making context at all, let alone whether the clear words of 

§73 and fn37 can be avoided.  

 

27.  Any reference to ID 61-062 is concerned with circumstances that may arise in which it is 

necessary to review strategic policies in a plan making context and “significant changes 

in circumstances” is used in that context. It is all about plan making – it is not to be ‘read 

over’ to 5 YHLS calculating. 

 

28.    GCQC cites the judgment of Dove J in Wainhomes in detail within §27-29 of  his Opening 

as does CB in his evidence. However, properly understood in context this does not 

provide an approach which should be read to be supportive of PCC’s case in the context 

of §73 fn 37 in this appeal for the following reasons:-  

 

28.1The opening sentence in §43 of the judgment of Dove J in Wainhomes quoted in bold in 

the LPA Opening shows that it is ID 61-062 which is being referred to in that judgment;  

28.2 This part of the judgment of Dove J is dealing with ground 3, and whether or not the 

Inspector was entitled to conclude that policy 4 was out of date or not as is clear from 

§42-43 and §45 as relied upon by LPA which states:-  

 

“ I am satisfied that the conclusion the Inspector reached in paragraph 37(iii), 

that there had been a significant change pursuant to the PPG arising from the 

introduction of the standard method, was a planning judgment reasonably open 

to her based upon a correct interpretation of the PPG (albeit other conclusions 

                                                           
13 Emphasis added see heading and contents to PPG chapter 61.  
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might be reached by other Inspectors), and therefore she was entitled to 

conclude that Core Strategy Policy 4(a) was out of date. “  

 

28.3 The decision (“Chain House Lane DL1”)  was quashed under ground 5 . However, 

in terms of the re-determination this :-  

 

“will need to be determined in the light of the conclusions set out above and a re-

examination of the planning merits pertaining at the time of redetermination.” 28.4  

28.4.Accordingly it can now be said and it is incontrovertibly the case that :-  

  

28.4.1 As identified in Opening the paragraph in italics  in §28.3  above is making 

plain that there is no determination of law on the planning judgment arrived at 

by the Inspector in the quashed decision (Chain House Lane DL1); 

 

28.4.2 Within ground 3 of Wainhomes Dove J was invited to consider the 

interpretation of ID 61-062 and was not asked to consider how 5 year land 

supply should be calculated.  

 

28.4.3 More specifically Dove J was not at all dealing with circumstances in which 

a footnote 37 review had occurred and whether it was necessary to go on and 

consider whether there had been a significant change in circumstances;   

 

 28.4.4 The Wainhomes judgment does not provide a further and alternative route 

into §73 (and fn 37), other than whilst wearing the opaque corporate rose-

tinted spectacles referred to above;  
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28.4.5 As the Chain House Lane DL 114 (in South Ribble) makes clear the first 

decision was made in the entirely different context in which the first Chain House 

Lane Inspector was expressly not satisfied that PCC  (or SR or Chorley )15 were 

using the CS figure “for the reason that the MOU (and SHMA process) 

constituted a review ( see §25), whereas it is now accepted by PCC that MOU 1 

was indeed a §73 (fn37) review;  

 

29. Accordingly, properly understood in context the quashed DL left by the Wainhomes 

judgment and the judgment itself does not provide the support for a further route to LHN 

( other than identified in §73 fn 37 ) that the LPA contends that it does.  

 

30.    The point made within the draft Legal Submissions at §516 is also relevant if you conclude 

that the effect of what Dove J decided in Wainhomes (in relation to grounds that did not 

succeed upon a quashed decision of Inspector Hunt) is not now sufficiently clear17 given 

competing submissions both at the remitted Chain House Inquiry and to this Inquiry – 

and given the change in context and the nature of the arguments now being presented. 

As Thornton J said at §55 of Elmbridge :- 18 

 

“ The Court in Arun and West Lancashire  were persuaded of the complexity in 

discerning which elements of quashed decision remain unaffected by the quashing. This 

is a factor to be considered in the fact specific assessment as the Court in Fox Strategic  

and Vallis recognised. There may be times when the complexity entitles the decision 

maker to put aside the previous decision making, providing this is explained.”  

 

31. Cardwell Farm DL  

 

                                                           
14 See CD HB2 
15 See CD HB 2 - DL §42 (SR) and §37(SR) and §25 (PCC and CC).  
16 See CD  HJ 11 Legal Submission at §5 and the matters referred to therein and within footnotes 4-5. 
17 This is relevant to §29 of the LPA Opening – the Appellants do not accept that “the significant change” test is 
a further route to determining that LHN should be used within the context of §73 fn37.   
18 See CD HC 13  
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Under key point 1 the Opening of the LPA19 only refers to deriving support from the 

Cardwell Farm DL. This is not a realistic position to take.  

 

32.   The Cardwell Farm DL provides a clear explanation of and engagement with the matters 

made relevant by the wording of §73 and fn 37. The Inspector engages with and finds no 

reason to disagree that the case before him as being one in which there has been “a 

Footnote 37 review”, notwithstanding the fact that MOU 1 was reached prior to the 

introduction of the standard method and clearly explains why this is the only Footnote 

37 review that has been undertaken. This is consistent with the position of the Appellants 

at this Inquiry.  

 

33.   Moreover, the reasoning of Cardwell Farm DL properly explains how the process leading 

to MOU 2 should now be seen.  

 

34.   The  key finding is that the Housing Study needs to be seen in the context of the timing 

of the revised conclusion that MOU 1 was a review which arose after the commissioning 

of the Housing Study which was drafted on the express basis that there had not been a 

footnote 37 review. This is recognised at §35 of the Cardwell Farm DL and specifically 

footnote 7 and flows into the Cardwell Farm Inspector’s assessment of other decisions 

reached on the same basis.  

 

35.  This failure to approach matters on the basis that MOU 1 was a review obviously 

contaminates reliance on the process leading to MOU2 and specifically the Housing 

Study,  the Chain House Lane DL (1) as has been explained above and the Pear Tree 

Lane  DL as the Inspector explains in the subsequent Cardwell Farm DL.20  

 

36. The Cardwell Farm DL uses CS 4 to set the 5 year land supply calculation figure and the 

case for the LPA has not shown good reasons as to why this very recent decision in the 

                                                           
19 At §30-31  
20 See §37 of HB 23 
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same LPA area on the same issue should not be followed in so doing. The case for the 

Appellant shows that there are clear and obvious reasons why it should be followed in 

using the CS 4 requirement.   

 

37. In Opening the LPA state that the submission that there has been “a significant change” in 

circumstances since the completion of the review does not rely on any planning policy or 

guidance. 

 

38.It is said reliance is placed on general principles articulated by Lindblom J (as he then was 

in Bloor) and Dove J (in Wainhomes) on the circumstances in which a policy might be out 

of date.  

 

39. However, the dicta in both Bloor and Wainhomes arose in the different context of those 

cases and it has been shown that in the context of this case the properly understood 

planning judgment to be taken as to whether the CS 4 requirement or LHN should be used 

or not - is governed by a clear, specific and readily understood policy test within NPPF(3) 

which also contains provisions which specifically deals with when a policy is “out of date” 

in respect of the requirement - and it is not applying that test. Accordingly in this case it is 

not practically possible to detach any discretion from the policy context of that discretion. 

The fact that the LPA point to an alternative way of calculating 5YHLS outwith NPPF is 

a matter of the most limited weight and absolutely doesn’t provide a route to avoid the 

application of the tilted balance (which is directly referrable to §73 as a result of fn7). 

 

40. Ultimately CB in XX took the line that a discretion outside of both policy and guidance 

justified the PCC view on the basis that policy does not deal with every eventuality. The 

implications of accepting the PCC position were explored in XX of CB. The points can be 

put robustly:-  

40.1 If LHN could be used because the LPA arrived at the view that they should do so  because 

a lower figure was produced than generated under §73 NPPF properly applied, then this 
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would apply to any authority in England and CB has provided no evidence that this has 

been done at all;  

 

40.2 If LHN could be used in this manner, given that the standard method has been in existence 

since 2018, it is very surprising that not one decision letter has been produced which shows 

an Inspector taking this approach. CB was not able to refer the Inquiry to any such 

decision;  

 

40.3 If this applies to Local Authorities there can be no logical reason why the same discretion 

could not be said to apply by Applicants or Appellants particularly in parts of the country 

in which the adopted requirement figure is lower than the LHN – thereby providing a route 

to Appellants to use PCC’s argument to rely upon a higher LHN to show a housing need. 

One might imagine the next meeting with officers of Chorley might be a little fraught if 

Preston succeed on this ground! 

 

41. The Calculation of 5 year land supply  

Table 1 within the Statement of Common Ground (Housing Supply)21 which follows 

§2.13 sets out the agreed position in respect of the relevant calculations.  

 

42.  On the basis of CS 4 it is agreed that there is no five year land supply and it is agreed that 

this is both a binary question and one which leads to the triggering of the tilted balance 

in these appeals. 

 

43  That means a failure to meet the minimum requirement of Government and warrants the 

release of additional land to meet that requirement unless the harm that would arise would 

significantly and demonstrably outweigh the benefits weighed in the tilted balance.  

 

                                                           
21 See CD HD 4. 
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44. In reality in this case that means that the only ‘harm’that PCC allege issufficient to withhold 

consent  arises from RfR2 (in relation to the Goosnargh site). 

 

45. The fact that the 5YHLS was different at the time that each were recommended for approval 

isn’t a reason to disregard the fact that each were recommended for approval. Indeed Mr 

Sandover’s unedifying attempt to point to the fact that his original recommendation on 

appeal E wouldn’t be repeated even if there was no 5YHLS today – is blatant attempt at 

case making since his original reports did not even cite the extent of the shortfall – his 

recommendation was in the context of simply the tilted balance being engaged. Obviously 

this relates with equal force to all of the Goosnargh appeals as well as the Longridge appeal 

if the odour objection is rejected. 

 

Housing supply  

 

46. This Inquiry was opened by PCC on the basis that full statutory weight should be applied 

to CS Policy 1 and Policy EN1 even applying the CS 4 requirement. The basis of that 

submission was an argument by reference to the agreed housing land supply which it was 

said shows that there will be a significant surplus against this requirement 6 months prior 

to the end of the Plan Period.  

 

47.  It has been shown that this has been based on an error. In xx CB accepted that the identified 

under supply as at 1st April 2014 was not 1,217 dwellings but 1,715 dwellings. 22 

Accordingly, the housing requirement as at 1st April 2014 was not 7,301 but 7,799 ( 6,084 

+ 1,715 = 7,799 ) dwellings.  

 

                                                           
22 See BP PoE p/14 at Table 4.2 and CD HA32 p/6 . 
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48.It is agreed that there have been 4,101 completions between 1st April 2014 to 30tSeptember 

202023 and the SoCG on HLS does record the agreement that the deliverable supply at 

1st October 2020 is 3,581 dwellings. 24  

 

49. The position of the LPA  is genuinely bizarre. GCQC and MC are engaged to advocate 

the case of PCC, which in this instance relates to the adequacy of supply even if there is 

no 5YS – ie ‘don’t worry we’ve got enough – there is even a bit of a surplus at the end of 

the plan period’. In fact the figure put forward was wrong to the tune of ~500 units in a 

case where Preston is opposing 507 units25! The explanation for this significant error is 

that the Council’s opening statement wasn’t checked by the Council’s housing supply 

witness. With respect that seriously impacts upon CB’s credibility – yes one can excuse 

such an error falling through the cracks of being checked before the inquiry started – but 

here CB was listening to GCQC reading out the opening  and did not correct this point.  

 

50. Moreover pushed in XX to acknowledge that this was a materially different to the 

position on which the LPA opened the case CB suggested that the difference was 

marginally different.  

 

51.  Later in the inquiry when commenting upon the Whittingham Hospital delivery of 

AH, CB volunteered that the draft statement submitted the previous week for comment 

“underplayed” delivery of AH by relying upon the Council’s own Housing Position 

Statement.  

 

   52. It is rare to make a submission about credibility in a planning inquiry – but in this 

instance the Council’s principal witness has brought an animus to his approach to the 

housing supply evidence which should diminish the reliance which can be placed upon his 

evidence. 

 

                                                           
23 See Table 4.2 as above 
24 See CD HD 4 §2.12   
25  Now conceded at MC125 
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53.As to the substance of the point BP was keen to  emphasise the obvious point that even 

on the corrected figures there is not a proven deficit of ‘only’ 117 units to the end of the 

plan period or 36 units to the end of the 5YHLS period26. This is a predictive exercise and 

there is a difference between “deliverable” supply which is arrived at for the purposes of 

providing a minimum of 5 years supply of housing within the 5 year land supply 

calculation under §73 (the binary question) and actual delivery. One cannot say that there 

is only a need for that level of housing given those deficits – since the planning system is 

not about delivery of housing to enable a LPA to barely scrape over the line of its 5YHLS 

or its LP requirement – it is about properly planning to meet needs.  

 

54.That aside, assuming that those dwellings will be delivered between 1st April 2014 and 

September 2025 then this will mean that 7,682 dwellings will be delivered in that period ( 

4,101 + 3,581 ). However, with the error having been corrected it is simply not the case 

that a surplus has been shown even on this basis. A deficit or shortfall of 117 dwellings 

(7,799-7,682) would need to be delivered between 1st October 2025 and 31st March 2026 

for the housing requirement for the plan period to be met in full. Once CB had the error 

identified to him his reliance on the significance of the erroneously claimed surplus did 

not however translate into any acknowledgement of the materiality of the now apparent 

deficit. 27 As stated above, this is not a credible position.  

 

55.Bartle Garden Village28 and Cardwell Farm do not presently form part of the 

deliverable supply but BP agreed that delivery of some dwellings at Bartle or Cardwell 

Farm would assist in meeting the shortfall of 117 between 1st October 2025 and 31st March 

2026. Albeit that the LPA are seeking to challenge Cardwell Farm and the delivery of 200 

units at BGV within a 5 year period is enigmatic since the author of the letter which 

                                                           
26 MC elevates BPs evidence that he expects that shortfall to be addressed by the end of the plan period into a 
“don’t worry we don’t need more housing now” MC124. With respect – that is not what what BP said – he 
identifies a shortfall not being met by the identified agreed supply and which further development will need to 
be brought forward to meet the CS need. This is in contrast to the wrongheaded opening statement which 
asserted that there is presently an oversupply identified to the end of the plan period – the supposedly 
immaterial difference (CB evidence). 
27 See xx by PTQC  
28  BGV is not yet a commitment – it is a resolution to grant and is not ‘deliverable’ as we sit here today 
(despite MC134). Further the letter from JF does not say which 5 year period he thinks that delivery will take 
place within – MC131 needs to be read in that context.  
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supports such a conclusion doesn’t tell us when the 5 year period that they have in mind 

would start! In any event there is a pipeline of delivery – but until there is a new HPS with 

a rebased assessment it is unknowable whether these consents will address the undersupply 

against the 5YHLS or the LP.  

 

56. In addition it has been agreed that the Preston Local Plan allocates land for 2,837 

dwellings which are expected to come forward after the end of the plan period in 2026.29 

However this view of future housing supply through an optimistic lens must be seen in 

light of the important qualification emphasised by BP – the housing requirement for the 

new plan is simply not known. It is not a basis to resist otherwise acceptable development 

now at a time when, properly understood the LPA’s evidence points to its failing to meet 

the 5YHLS requirement and that it will not  meet its LP target, based upon its corrected 

opening. 

 

57. In any event possible sources of future supply does not go to the existence or otherwise 

of a five year supply nor the resultant triggering of the tilted balance in respect of which 

this element of future supply is not relevant.  

 

 58 The weight to be attached to elements of the planning balance is dealt within the 

submissions in respect of each of the appeals.  

 

59. However, a five year land supply is a minimum which is a point which holds whether 

planning permission is granted for one, more than one or all of the appeal sites.  

 

Conclusion  

 

60.The central issue in this case in respect of housing land supply as identified by the 

Inspector in Opening is whether the most important policies in the development plan are out 

                                                           
29 See CD HA2 p/47 (5.9) 
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of date because of the absence of a 5 year housing land supply. The Appellants have 

emphatically shown that this is indeed the case. 

 

61. It is inescapable that there is an immediate need to release more housing to meet the 

deficit in the 5YHLS, and thereby help meet the shortfall in the provision of housing to the 

end of the plan period. As to the latter it is ironic that allowing these appeals would actually 

put the Council in broadly the supply position that it apparently thought it was in when it 

opened the inquiry – a supply which was said to be a healthy one enabling the Council to 

meet its needs. With respect – and somewhat ironically - that is the effect of allowing these 

appeals. 

 

    

PAUL G TUCKER QC 

GARY A GRANT 

KINGS CHAMBERS  

MANCHESTER-LEEDS-BIRMINGHAM  

May 2021   
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