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APPEAL “E” 

APP/N2345/W/20/3258912 

BUSHELLS FARM, MILL LANE, GOOSNARGH 

 OPENING STATEMENT   

  

 

1. This is the Opening Statement on behalf of Mr Gerald Gornall and the Community Gateway 

Association. The fact that Community Gateway Association are a joint Appellant as well as being 

a “registered provider” demonstrate the credentials of this appeal scheme for the delivery of  

affordable homes.  

 

2. It is agreed that this appeal is a type 3 outline as the application is supported by both a Masterplan 

and an access plan together with visibility splays. 1 

 

3. The application is for up to 140 dwellings on the site for appeal E which lies to the east of the 

main settlement of Goosnargh. However, the site relates well to that settlement and the existing 

facilities which Goosnargh offers. Residential properties within Goosnargh lie to the south and 

the west of the site and Bushell House lies to the north. In addition 7 dwellings have been 

approved along the eastern boundary. 2 

 

4. The DAS shows this site to  be a very sustainable site – it is well connected to Preston, the motor 

way network and a vast range of higher order services together with access to the rail transport 

network. Supporting growth and the City Deal supports a boost to housing supply and choice.  

                                                           
1 See CD documents EB 3-6. 
2 See Daniel Hughes PoE §2.4  
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5. Within the more immediate local context the appeal site offers a great opportunity to integrate 

with the existing built form of Goosnargh as it is directly adjacent to the centre of the village 

where the majority of the facilities of the village are to be found. The site is in very close walking 

distance to the village pharmacy, village store, hairdressers, fish and chip takeway, post office 

and Stags Head pub.  

 

6. The site will  integrate with the facilities including the village hall, via the creation of a 

community car park accessible from Church Lane. This unique benefit of the site will benefit the 

community more generally. It will support users of the Village and users of the Primary School 

with safer parking designed away from the existing road users.   

 

7. The amount and quality of the green space linked into pedestrian and cycle routes will enable the 

creation of an attractive and mature landscape context. The elements of this can readily be seen 

from the Masterplan. This includes a formal green located within the western part of the appeal 

site. The onsite amenity green space massively exceeds the policy requirement at 1.8 hectares of 

the site.  

 

8. A pedestrian link is provided to local retail facilities and to bus stops a number of which lie a 

close walking distance from the proposed development. This will support local services in a 

sustainable way.  

 

9. The site is in a sustainable settlement and is really well located within that settlement offering a 

clear opportunity for both future residents of the scheme and the existing residents to take 

advantage of a really well integrated scheme.  3   

 

                                                           
3 See CD  EB17 and 18 [ The DAS ]  
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10. Moreover, the appeal scheme will provide 63 affordable homes which is 10% above the policy 

requirement set out in the Preston Local Plan. This is affordable housing is for real people with 

real needs to be met. There is no disagreement with the view of Mr Stacey that a policy compliant 

level of affordable housing should be seen as a matter of substantial weight. This centrally located 

site has the added benefit of an above policy level of affordable housing with a development 

partner committed to the delivery of affordable housing. This is a matter of very substantial 

weight in favour of the proposals.  

 

11. The issues addressed by common evidence  

 

The Statement of Common Ground common to appeals A-E and G show the considerable level 

of common ground within section 2 which deals with the following:- 

 

11.1 Technical matters: access and highways, ecology, air quality, flooding, and other technical 

matters do not preclude development. Specifically it is agreed at 2.7 that:-  

“ There are no constraints relating to infrastructure and services which would make any of 

the appeal proposals unacceptable, either individually or cumulatively subject to Section 

106 contributions. “  

 

11.2 It is agreed that there are no materially detrimental impacts on heritage or non-designated 

heritage assets.  

 

11.3 Suitably detailed schemes can be secured in terms of design, appearance, layout and scale. 

This is recorded at SCG 2.10. In other words the LPA are satisfied that the aspirations of the 

development plan and the NPPF in terms of well-designed contextually responsive 

development can be met.   
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11.4 The basis of agreement on the topic of accessibility and sustainability is set out at SCG 2.14 

and 2.15 this shows that the appeal proposals are all sustainably located.  

 

11.5 In terms of landscape it is agreed:- 

 

11.5.1 none of the sites are a valued landscape or site of biodiversity/geological value and 

none have any distinctive value in terms of their character and appearance or effect 

views towards or out of the settlement to a level that would justify refusal of 

permission, nor have a detrimental impact on landscape character of the area or visual 

amenity. 4 

 

11.5.2 The assessment agreed is at the level of individual scheme assessment as SCG 2.20 

makes clear. However, having made that important concession it is clearly incumbent 

on the LPA to adduce evidence of substance as to why the position should be adjudged 

differently when assessed cumulatively. This means engaging with the logic of why 

schemes that all are individually acceptable become unacceptable in terms of character 

and appearance. This the evidence of the LPA singularly fails to do. 

 

12. Housing land supply  

 

The pivotal issue relevant to the determination of whether a five year land supply does exist is 

which figure should be taken for the purposes of the calculation. Save for this issue the SCG 

on HLS5 records agreement on all matters relevant to the assessment. This is expressed in the 

following way in §3.1 of the SCG:-  

“ The Council considers that its five year housing land supply should be measured against the 

local housing need using the standard method set out in the planning practice guidance. The 

Appellant considers that the five year housing land supply should be measured against the 

                                                           
4 This is a summary – the full terms are at 2.16-20.  
5 CD HD 4  
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adopted housing requirement. The Council accepts that if the five year housing land supply 

should be measured against the adopted housing requirement (plus past shortfall and a 5% 

buffer) that it cannot demonstrate a deliverable five year housing land supply and footnote 7 

and paragraph 11(d) of the Framework would be engaged.”  

 

13. The background and detail to this issue has become rather convoluted and embroiled in legal 

controversy. The controversy has a number of strands and ultimately is and will be a matter of 

submission and legal submissions in particular. 

 

14.  In the interests of good management, transparency and thoroughness it is considered that the 

best way for the Appellants to set out and explain their case is by means of a Note of Legal 

Submission.  

 

15. This Note of Legal Submission is now provided separately to this Opening and it is understood 

that it is adopted by all of the Appellants. It is in the form of a clear and explicit draft and will 

feature in Closings to the extent to which anticipated points are persisted with by the LPA.   

 

16. For reasons that become clear from the note Appellants E do have a specific and clear interest 

in this issue arising from compromised litigation in the High Court. However, if the Note is 

accepted it must follow that the adopted housing requirement is applicable for all of the 

Appellants. The legal authorities supporting the submission were added to the Inquiry Web site 

last week and the submission itself has a Glossary within a separate Appendix.  

 

17. The Note is provided not because it is considered that the matter should be convoluted or is 

difficult but to respond to details of what is an unnecessarily complex case on the part of the 



 6 

LPA, particularly in the context of the very recent Cardwell Farm DL which should now 

obviously be followed in making use of the adopted housing requirement. Ultimately this is the 

case as a straightforward matter of interpretation and construction of NPPF §73 fn 37. 

 

18. However, it may be useful to comment briefly on this key element of the case in Opening. The 

route to a 5 year land supply in terms of the requirement isn’t a matter of a final planning 

judgment – but is indeed a binary position6. It is important to stand back for a moment and 

remind ourselves that the issue of the tilted balance arises solely from National Policy. It is not 

part of the s.38(6) test, and it doesn’t arise from any policy in the development plan. Moreover 

the existence of a 5YHLS arises as a consequence of national policy, whilst its existence at the 

point of adoption of a plan is a matter of examination – fundamentally the 5YHLS is a matter 

which arises from national policy. The relevant national policy is within §73 fn37 and the 

position in that respect is set out in §36 of the Legal Note, which shows the Policy 4 CLACS 

is a policy that is agreed to have been reviewed and found not to require updating in 2017. 

 

19.  Moreover, it is also (now) common ground that there has been no subsequent review following 

the withdrawal of MOU2 which it is agreed may “not be used for development management 

purposes” as a result of the resolution of PCC last November. Accordingly, the simple point, 

based upon wording of NPPF that does not admit of any other interpretation  - is that PCC as 

at the base date of October 2020 does not have a 5YHLS.  

 

20. Yes, it is only just below 5 years, and the extent to which there is a deficit goes to the weight 

to be applied to the benefit of providing housing, but the application of the tilted balance is 

“binary” – to use Boolean logic: “if <5 yHLS then apply tilted balance in §11(d)”. 

                                                           
6  Certain barrister’s have certain ‘tells’ - GCQC’s is the over-use of the word ‘binary’ which is detectable 
in CB’s proof. Ironically it plays against CB when one reads his rebuttal proof properly however. 
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21. Over the last couple of years PCC, and its neighbours have sought to run a number of different 

arguments in order to try to avoid the inexorable consequence of this formula. The implicit 

attempt to use the LHN and redistribute its outcome in MOU2 was the subject of a legal 

challenge by our clients, and its withdrawal means that nil weight can be afforded that attempt.  

 

22. It has also sought to argue that the MOU2 was a review of a review (whilst at the same time 

having resolved not to use the MOU2 for DM purposes), and now it is seeking to invite this 

inquiry to rewrite NPPF. With respect to the shrewdness of PCC’s team of lawyers – this is the 

least convincing of its efforts since it is most obviously at odds with the wording of NPPF. 

 

23. The PCC argument in this inquiry, expounded over many many pages, appears to be that one 

can read para 73 and fn 37 in a way that adds a further category [ see the bold text ]  to the 

ones that are set out below and at paragraph 36 of the Legal Note. In other words the 

requirement will be :-  

 

 

(i) the local plan requirement if it is less than 5 years old; 

 

(ii) the local plan requirement if it is more than 5 years old and it has been 

“…reviewed and found not to require updating[ add] but not if you have 

subsequently concluded (without a further review) that the policy 

requirement isn’t up to date;  

 

(iii) the LHN in all other circumstances. 

 

24. The obvious retort – is that the wording of the policy just doesn’t say that, and cannot be 

rationally read to do so. In one of the more memorable passages of Tesco v Dundee, Lord Reid 

quoted Lewis Carroll in Alice Through the Looking Glass, where Carroll put the following 

words into the mouth of Humpty Dumpty (those quoted by Lord Reid are double underlined): 
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 “Humpty Dumpty smiled contemptuously. 'Of course you don't — till I tell you. I meant "there's a nice 

knock-down argument for you!"' 

'But "glory" doesn't mean "a nice knock-down argument",' Alice objected. 

'When I use a word,' Humpty Dumpty said, in rather a scornful tone, 'it means just what I choose it to 

mean — neither more nor less.' 

'The question is,' said Alice, 'whether you can make words mean so many different things.' 

'The question is,' said Humpty Dumpty, 'which is to be master — that's all.' 

… after a minute Humpty Dumpty began again. … Impenetrability! That's what I say!' 

'Would you tell me please,' said Alice, 'what that means?' 

'Now you talk like a reasonable child,' said Humpty Dumpty, looking very much pleased. 'I meant by 

"impenetrability" that we've had enough of that subject, and it would be just as well if you'd mention 

what you mean to do next, as I suppose you don't mean to stop here all the rest of your life.' 

'That's a great deal to make one word mean,' Alice said in a thoughtful tone. 

'When I make a word do a lot of work like that,' said Humpty Dumpty, 'I always pay it extra.'” 

 

25. “Impenetrability” beautifully describes the logic of the Council’s argument in this case. But in 

fact it falls down at the first hurdle, because the Secretary of State and not Lewis Carroll wrote 

§73 of NPPF. The words as used cannot be interpreted as allowing one to create a new category 

of: “if the Council hasn’t done a review but now thinks that the root policy is out of date then 

use the LHN”. 

 

26. CB’s argument doesn’t appear to rest upon the words of §73, but upon the words of PPG, and 

upon a misunderstanding of a judgment of Dove J. 

 

27. Rightly, CB points out that it isn’t just NPPF that tells one how to calculate a 5YHLS – it is  

also set out in PPG. He is correct, but that is a matter of indifference. Lieven J. in the Solo case 

makes it abundantly clear that the PPG is not policy it is guidance and has a lesser status. 

Furthermore the NPPF in fn37 does defer to the PPG, but only to the extent how one  calculates 

the std methodology. Fn 37 emphatically does not defer to PPG to determine what is the 

requirement. Even if it did, then unhappily for CB the part of PPG that he relies upon self-
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evidently relates to plan preparation, and it is only an exercise in wishful thinking that could 

lead one to think that it allows one to rewrite NPPF. 

 

28. As for the reliance upon the Wainhomes case7, it is worth setting out a few pretty basic points 

on legal interpretation before setting out our case on this issue: 

(i) the English Common Law system is based upon the doctrine of precedent. That means 

that decisions of a superior court of record are binding upon an inferior body. The 

decision of a body of like jurisdiction is only of persuasive weight to a similar body. In 

the context of a planning inquiry that means that the decision of the High Court is 

binding upon a subsequent planning inquiry; and the decision of one planning inspector 

(even on legal principles) is only of persuasive weight to a subsequent inspector and is 

not binding; 

(ii)          it is not every part of a court judgment which is binding. Only determinations of law 

(not fact) are binding and only those determination which are central to the decision 

(the so called ‘ratio decidendi’); 

 

(iii) what comprises the ratio of a case is a matter of legal submission; 

 

 

(iv) it is impermissible to provide expert evidence on matters of English Law (and equally 

impermissible to cross examine as to what the law is – as opposed to its application!); 

and, for good measure on decision letters: 

 

                                                           
7 CD HC1 Wainhomes v Secretary of State and South Ribble [2020] EWHC 2294 (Admin) 
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(v) a decision letter, as with other administrative acts, is assumed to have been lawfully 

undertaken unless and until it is quashed by the High Court; & 

 

(vi) a decision is of persuasive weight to a subsequent determination – thus there is no 

obligation for like matters to be determined in a like manner BUT the principle of 

consistency means that if the second Inspector seeks to deviate from the previous 

decision s/he must give reasons for doing so8. 

 

29. It will be remembered that the Wainhomes case was a failed rearguard action by South Ribble, 

defending the decision of an Inspector who had dismissed an appeal, when the SOS had agreed 

to the decision being quashed. The central part of the Wainhomes case was that the Inspector 

at the Chain House Lane appeal had fallen into error in relation to grounds 1 and 5 – both of 

which relate to the Inspector’s reasons. The final paragraph of the judgment is worth repeating: 

 

 “45.  … that this claim must be allowed, and the decision quashed, in relation to the claimant's 

contentions in ground 5 for the reasons I have given. I am satisfied that in ground 1, the Inspector's 

reasons for concluding that the MOU and the SHMA process leading up to it did not properly constitute 

a footnote 37 review are not legally adequate, and that her conclusions are affected by illegality in the 

form of an error of fact. I am satisfied that the conclusion the Inspector reached in paragraph 37(iii), 

that there had been a significant change pursuant to the PPG arising from the introduction of the 

standard method, was a planning judgment reasonably open to her based upon a correct interpretation 

of the PPG (albeit other conclusions might reasonably be reached by other Inspectors), and therefore 

she was entitled to conclude that Core Strategy Policy 4(a) was out of date. I do not consider that there 

is any substance in grounds 2 and 4 of the claimant's case for the reasons I have set out above. Ultimately, 

therefore, the decision has to be quashed in relation to ground 5, and will need to be redetermined in the 

light of the conclusions set out above and a re- examination of the planning merits pertaining at the time 

of redetermination.” (emphasis added) 

 

30. With the greatest of respect, the words in brackets tells a lawyer that this is not a determination 

of law which is binding upon a subsequent decision maker. To the contrary it tells the reader 

no more than that the Inspector was lawfully entitled to form the judgment that policy 4 was 

out of date as a matter of judgment having regard to the “…the ‘significant change’ resulting 

                                                           
8 CD HC16 North Wilts as explained in Gladman Developments v SSCLG , Central Beds [2019] 127 (Admin) 
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from the introduction of the standard method in the 2018 Framework and the Council’s 

significantly lower figure arising from the standard method calculation.”9. Yes that was in the 

context of a paragraph which started with the words ‘having regard to …paragraph 73 (and 

footnote 37)”; but to contend that this means that a matter of law there is a 4th route into 

paragraph 73, is not properly arguable. That case did not revolve around the proper 

interpretation of para 73 and it is wishful thinking to conclude that it can be interpreted in that 

way. 

 

31. It may be that a planning judgment can be formed that policy 4 of the CS is out of date – but 

that does not then open the door to using the LHN rather than the CLACS 4 to assess 5YS 

unless and until there is a new LP or even a further formal review of the type envisaged in the 

footnote. Remembering of course that the reason for the identification of 5 years is that there is 

an expectation that a plan will be reviewed every 5 years. The fact that there has been a failure 

of plan preparation in Preston such that CB is having to form a view as to whether policy 4 is 

out of date 3.5 years after MOU1 was agreed by PCC, doesn’t mean that somehow it gives him 

another route into triggering reliance on the LHN (as para 73 doesn’t say that), rather it is an 

indictment on why it is that the CS is palpably out of date and that the tilted balance is engaged 

in any event. 

 

32. The obvious corollary to PCC’s reliance upon a mistaken interpretation of the Wainhomes case, 

is to ask what are the consequences if they are right? That would mean that there is another 

route into engaging the use of the LHN in preference to a local plan requirement which isn’t 

clearly expressed in NPPF, but which arises from ‘reading into’ para 73 words from elsewhere. 

If that was right – then where are the Secretary of State decisions and Inspector’s reports that 

say that? Where is the letter of clarification from Ministers and the proposed amendment to 

                                                           
9  Para 37 of CD HB2 
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NPPF? If PCC are right then the process of review becomes otiose because all a LPA would 

have to do is to ‘think’ that its requirement is out of date and it is. Someone should tell other 

LPA’s, write an article perhaps. Indeed the point would cut both ways since it would allow an 

Appellant to argue the contrary position where the requirement is out of date but too low.  

 

33. With respect to the ingenuity of PCC to manage to create yet another unattractive argument – 

the words of para 73 and fn37 of NPPF could not be clearer – there are only 3 specified routes 

into how to calculate a 5YHLS. Which is why the criticism of the decision of the Cardwell 

Farm Inspector is wholly misplaced and a legal challenge is likely to be as much of a waste of 

public resources as South Ribble’s defence of the Chain House Lane appeal after the SOS had 

agreed that the Inspector had erred in law. 

 

34. The factual circumstances of this case when judged against para 73 and fn37 of NPPF can lead 

to no other conclusion other than that the LPA cannot demonstrate a 5YHLS at the base date 

of October 2020. Furthermore whilst other consents may have been granted subsequent to that 

date, unless the LPA has reassessed all inputs into the 5YHLS assessment it cannot just add the 

recently allowed Cardwell Farm consent and say ‘hey presto’ we have a 5YHLS, as well it 

knows. 

 

35.   Strategic Policy  

Within the areas of disagreement in terms of the issues arising on whether the most important 

policies of the development plan are out of date and the policy considerations underpinning 

paragraph 11 (d) of NPPF ( essentially covering the main common themes encompassed by 

Areas of Disagreement 1, 2 and the policy impact of the proposals on Joint Core Strategy and 

Local Plan, given the location of each proposal in the open countryside outside a rural 
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settlement the Opening position of Mr Barrett on behalf of Appellants A & B are adopted and 

will not be rehearsed in this Opening Statement.   

 

Affordable Housing   

 

36. Whilst affordable housing is not listed as an area of disagreement in the Statement of Common 

Ground it is clear that there is a significant measure of disagreement on the approach to the 

undoubted and very real benefits from the delivery of affordable housing. The evidence of 

James Stacey on this is utterly compelling and shows the substantial benefits which will accrue 

from the delivery of affordable housing. Whilst we have identified  the particular benefits of 

this site above, in terms of approach and common understanding on how this benefit should be 

seen this is covered in greater detail in the opening of Mr Robson on behalf of Appellant G.  

 

Cumulative Impact 

 

37. The issue of cumulative impact seems to be a bit of a late and an uninvited guest. The common 

ground summarised above shows that individually there is no respect in which the character of 

the schemes has been found to be unacceptable and that continues to be the case.  

 

38. The evidence of Mr Blackburn presents the Inquiry with a thin sandwich. The outer layers are 

matters of procedure and policy and the inner layer is difficult to define. The procedural 

explanation that the conjoining  of the Inquiries presented the first opportunity to consider 
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cumulative impact is simply incorrect. Each scheme that has been previously resolved for 

approval was able to be considered in light of the prior resolutions.  

 

39. The relevant planning policies have not changed in respect of cumulative impact they cannot 

begin to justify a different view of the same resolutions based on a similar or identical policy 

position.  

 

40. Moreover, the allegation is simply not substantiated by any evidence at all. The LPA approach 

to harm to character is much more important in respect of what is not alleged in terms of harm 

than what is. These are touched upon in paragraph 11 above and set out in section 2 of the 

General SCG.  

 

41. The assessment of cumulative impact for the settlement of Goosnargh and Whittingham should 

clearly have development that is embedded by way of planning permissions  as a starting point 

or base line for the assessment of character that the Appellants have shown has changed and 

will continue to change as the evidence of Mr Holiday shows. To allow the appeals will add to 

that change but the change of character being referred to by CB has in reality occurred. 

 

42.  There is an air of unreality about CB’s assessment which really does not engage with the 

development of Whittingham Hospital and other recently permitted development. Moreover, 

to provide no methodologically robust and transparent assessment of change of character - 

capable of proper analysis which takes account of all that is agreed not to amount to relevant 

planning harm in this particular case - cannot be reconciled with the harsh conclusion that the 
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character of Goosnargh (or Goosnargh and Whittingham) will be destroyed as appears to be 

alleged.      

 

43. It  is worth saying that whilst there are a number of appeals being determined before this inquiry 

and a joint case being put in respect of overlapping areas of concern – the Inspector should be 

under no illusion that none of the Appellants are inviting him to allow all of the appeals. Rather 

the joint case is made that if the Inspector concludes that all of the appeals should otherwise be 

allowed individually – that there is no cumulative basis in terms of landscape, education, 

highways or any other land use reason to withhold consent. So far as this Appellant is concerned 

we invite the Inspector to allow appeals E and F (Old Rib, Longridge). If the Inspector goes on 

to concluded that all of the appeals ought to otherwise be allowed then at that point this 

Appellant’s submission is that there is no proven land use reason not to allow all of the appeals, 

but that its primary case is that appeals E and F  should be allowed and that we are agnostic as 

to the merits of the other sites. It is apprehended that the other Appellant’s will make similar 

submissions in respect of their individual applications.  

PAUL G TUCKER QC  

GARY A GRANT  

KINGS CHAMBERS  

MANCHESTER-LEEDS-BIRMINGHAM  

13th April 2021   


