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APPEAL “E” 

APP/N2345/W/20/3258912 

BUSHELLS FARM, MILL LANE, GOOSNARGH 

APPENDIX TO  

LEGAL SUBMISSIONS  ON JMU 2  

AND THE HOUSING REQUIREMENT  

  

 

APPENDIX  

CHRONOLOGY  

Context to the appeals and appeal E in particular   

Glossary 

JMU 1 Joint Memorandum of Understanding entered into by Preston City Council , Chorley 

Council and South Ribble Borough Council on 3rd October 2017, also referred to as MOU 1 [ 

CD HA22 ]  

JMU 2: Central Lancashire Local Plan “ Memorandum of Understanding and Statement of 

Co-operation Relating to the Provision and Distribution of Housing Land April 2020 “ also 

referred to as MOU 2, entered into by the same authorities on 28th April 2020 [ CD HA 19]  

NPPF : National Planning Policy Framework.  

PPTS : National  Planning Policy for Gypsies and Travellers   

NPPG: National Planning Practice Guidance otherwise referred as PPG.  

CLACS  ( of CLACs) : Central Lancashire Core Strategy prepared jointly by the three 

authorities and adopted by each in July 2012 – otherwise referred as CLCS [CD HA1 ]  

LPA : Local Planning Authority which for the purposes of this appeal is Preston City 

Council but each of the other two authorities are LPA’s for their area.  

PCC : Preston City Council, CC Chorley Council, SRBC South Ribble Council.  
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§ : key board reference = paragraph  

Fn or fn : footnote  

LHN : Local Housing Need  

DL : Decision Letter – usually used after reference to a particular Decision letter of an 

Inspector appointed by the Secretary of State, such as Cardwell Farm DL . 

PoE : Proof of Evidence  

HMA : Housing Market Area  

TCPA : Town and Country Planning Act 1990  

CO/1962/2020 : the case number of High Court proceedings brought by an Applicant under 

Appeal E against Preston City Council.  

2004 Act : Abbreviated reference to the Planning and Compulsory Purchase Act 2004  

 

 

  

1.  The relevant chronology of events in respect of matters relevant to this Note have been 

set out within the documentation presented with this appeal. From this the following 

matters are highlighted in introducing this note:-  

 

1.1 Preston City Council as LPA were one of the adoptees of the Central Lancashire Adopted 

Core Strategy (“CLACS”) in July 2012;  

 

1.2 Preston City Council entered into a joint memorandum of understanding (‘JMU 1’) with 

South Ribble and Chorley Councils on 3rd October 2017;  

 

1.3 This planning application was submitted to the LPA on 20th August 2018 and was 

presented to the LPA with a recommendation for approval in the Planning Officer’s 

report - dated 10th January 2019- applied the titled balance, considered that the adverse 
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impacts of granting planning permission would not significantly and demonstrably 

outweigh the benefits of the proposal and resolved to approve.1 

 

1.4 By a decision notice dated 6th March 2020 the LPA refused planning permission. This 

was based on a POR (“POR2”)which nonetheless endorsed the conclusion that JMU 1 ( 

also otherwise referred to as” MOU 1” )  did not constitute a review of CLACS policy 4 

( see p10/24 under the Heading Provision and point ii );2  

 

1.5 On 17th April 2020 the LPA approved a second memorandum of understanding with the 

same two other Councils (‘JMU 2’- also otherwise referred to as “MOU2 “ ) “ to take 

effect immediately”  and that it “will be implemented for Development Management 

purposes in the determination of planning applications henceforth”;  

 

1.6 On 29th May 2020 proceedings were commenced in the High Court by Gerald Gornall 

on behalf of both Appellants (CO/1962/2020) . The full grounds of claim are provided 

as Appendix J to the Statement of Case on Appeal E. The proceedings as issued were 

supported by a witness statement from Mr Paul Walton3 which explains the rationale for 

bringing the High Court proceedings as being of direct relevance to the present appeal. 

At § 39 -41 Mr Walton wrote and provided evidence to the High Court as follows:- 

 

39. In any appeal, it is then extremely likely that the content of the JMOU[2], which 

allows the Council to claim that it is able to demonstrate a 5-year housing supply, will 

form a main plank of the justification for its decision. The legitimacy of these claims and 

the lawful status of the documents which underpin them is therefore crucial.  

 

                                                           
1  See POR 1 on Appeal E [ Statement of Case on Appeal E- Appendix E ]– CD ref EC 1 
2 See POR 2 on Appeal E –[ Statement of Case on Appeal E Appendix C ]  CD ref EC 2 
3 See CD ref HA 57   
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 40.It is of course relevant to note that the need to maintain an available 5 -year supply 

of housing represents the minimum requirement in national policy, against the 

government’s stated objective ( National Planning Policy Framework Paragraph 59) of 

significantly boosting the supply of homes. The proposed development at Bushells Farm 

had previously been determined to represent a scheme which, in terms of all technical 

and detailed matters, was considered acceptable and would deliver sustainable 

development and officers did not resile from this assessment in the February 2020 

assessment. The only change, which has therefore resulted in the refusal of the 

application is the flawed approach to local policy making which is inherent in the 

adoption of the JMOU[2].  

 

   41. For the reasons stated in this statement and the Claimant’s Statement of Facts and 

Grounds. I would respectfully request the Court to grant the relief sought.” 4 

 

1.7 Accordingly, it is always been of the utmost importance to the Appellant to ensure that 

JMU 2 could not be used in any way to justify the contention (1) that the LPA has a 5 

year land supply and/or (2) that the tilted balance does not apply.  

 

1.8 Indeed in entering a Reply within the High Court proceedings to a contention on behalf 

of the LPA in the Summary Grounds of Resistance filed by Preston City Council on the 

16th June 2020 that  the status and weight of JMU 2 can and should properly be weighed 

in the context of section 78 appeal ( such as appeal E) 5 to support a proposition that an 

alternative remedy existed6 - the Claimant’s Reply to the Acknowledgment of Service 

dated 30th June 2020 made reference to the case of R ( on the application of Miller 

Homes Ltd) v Leeds City Council [2014] EWHC 82 (Admin) and the judgment of Stewart 

J at §53-54 including the following:-  

 

“  If the Interim Policy was illegal, then I would have quashed it. This would, as the 

Defendant stated, only take out of any planning application (or appeal) consideration as 

to whether or not the Interim Policy should be given any weight at all. Nevertheless, in 

the circumstances of an Interim Policy affecting potentially a number of applications, it 

                                                           
4 The relief sought was the quashing of JMU 2  
 
6 See CD HA 28 at §95-98  
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would not have been appropriate on the facts of this case to decline a remedy at this 

stage. “  [ emphasis added in underlining]  

 

 

1.9 Within the Detailed Grounds of Resistance7 8dated 11th August 2020 which followed the 

grant of permission in the High Court litigation in Case No CO/1962/2020 on 7th July 

2020 Preston City Council pleaded to the High Court at §42 reliance on §6.7 and 6.8 of 

JMU 2 on the unequivocal basis that ..:-  

 

“applying the standard method figure to each individual authority, as calculated, would 

serve to undermine the key principles underpinning the Preston, South Ribble and 

Lancashire City Deal (the City Deal). “ 9  

 

1.10 In September 2020 the Appellant filed a Reply in the High Court litigation.10 In this respect 

the following are noted:- 

  

1.10.1 the Appellant considered that two possible lawful approaches to requirement were 

available – either the standard method figure is used as calculated or the figure in CLACS 

4 is used.11 (Reply §78) 

 

1.10.2   However, if the standard method was to be used then this would mean that the most 

important polices are out of date12 and the tilted balance does apply. (Reply at §10713 and 

elsewhere);  

                                                           
7 See CD HA 56 part 1 [p17 of 73]. 
8 CD HA 56 part 2 [ p80 of 89 and p 89 of 89  ]  
9 At §50 of the same document [ the Detailed Grounds [ in part 1 of CD 56 ] ] the LPA in this case note the 
“marked divergence” from CLACs 4 and MOU1 [ and the City Deal ] from “ the formulaic component of the 
SM”.  
10 See CD HA 30 
11 See Statement of Case Appendix J §48 [ground 1 ]  
12 See again §3.9 of CD HA 30  
13 See also Reply to Acknowledgement of Service at §24 [ HA 28 ] . 
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1.10.3 At §105 of that Reply states the position of the Claimant in the High Court proceedings 

which were seeking to ensure that document JMU 2 should not feature at all in the 

planning appeal:- 

 

“If the MOU 2 is quashed then this document and alternative distribution14 will not 

feature in the planning appeal. It will not be available  for the Defendant to argue for an 

alternative distribution and the policy basis will be clear in that the standard method will 

apply. The only alternative that may arise is that CLACs 4 will in effect be used on the 

basis that MOU1 was a review following the quashing of the Chain House Appeal 

decision.” 15  

 

1.11  The published minute of the LPA dated 4th November 2020 16comprised:- 

 

“ Urgent Item - Central Lancashire Local Plan Memorandum of Understanding and 

Statement of Co-Operation: Relating to the Provision and Distribution of Housing 

Land for development management purposes (Paragraphs 3 and 5)  

 

Summary 

  

The Director of Development and Housing presented a report on the Central Lancashire 

Local Plan Memorandum of Understanding and Statement of Co-Operation relating to 

the provision and distribution of housing land supply.  

 

Decision Taken 
  

(i) approved the withdrawal of the Council from the Central Lancashire Local Plan 

Memorandum of Understanding and Statement of Co-Operation: Relating to the 

Provision and Distribution of Housing Land (April 2020) and the subsequent Statement 

of Common Ground (May 2020), to take effect immediately and;  

 

(ii) noted that the Central Lancashire Local Plan Memorandum of Understanding and 

Statement of Co-Operation: Relating to the Provision and Distribution of Housing Land 

(April 2020) and the subsequent Statement of Common Ground (May 2020) will not be 

relied upon by the Council for Development Management purposes in the determination 

of planning applications henceforth.  

 

Reasons for Decision  

 

                                                           
14 It is acknowledged that PCC no longer rely on the alternative distribution figure. 
15 See Reply (CD HA 30 ) also at §106 “ the use of the standard method needs to be clear and unencumbered 
by the MOU 2 as different arguments are continuously being presented in respect of MOU 2 ”  
16 HA 51  
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Following a recent appeal decision in Chorley, an independent Inspector has attributed 

limited weight to the MOU in determining an appeal. The situation is therefore now clear 

that, unless there is a significant change in circumstances, the MOU is only likely to 

attract limited weight in decision-taking across Central Lancashire. As a material 

consideration in the determination of planning applications therefore the MOU will have 

limited value and the Council would only be able to place little reliance on its contents 

and it would not serve the purpose for which it was intended.  

 

Alternative Options Considered And Rejected  

 

The Council could do nothing and decide to continue to rely on the MOU in decision-

taking. This option has however been rejected, as there is now a real possibility the MOU 

will only attract limited weight in that process.  

 

The Council could decide to review the MOU, jointly with the Central Lancashire 

authorities. This option has however been rejected, as it would be unlikely to result in 

the MOU attracting further weight. The Central Lancashire authorities are in the process 

of reviewing the Local Plan which must consider the matter of redistribution of housing, 

and which officers will continue to progress in that process.       [ emphasis in underlining 

added ]  

 

1.12  By reason of paragraphs 3,5 of Part 1 of Schedule 12 A of the Local Government Act 

1972 the reasons for the decision of 4th November 2020 were identified as “restricted” 

and the report provided upon which decision continues to be withheld from the public 

domain, despite the report having been formally requested by Shoosmiths17.  

 

1.13  The express terms of the Consent Order under CO/1962/2020 – which resolved those 

proceedings and upon which the litigation was rendered academic was the unequivocal 

undertaking that Preston City Council was no longer relying on JMU2 for development 

management purposes This order was signed by Jackie Wilding the Director of 

Resources of Preston City Council on 17th February 2021. 18 And has since been 

endorsed by the Court on 9th March 2021 under which the claim has been compromised 

                                                           
17 Solicitors to Mr Gornall and Community Gateway Association in the High Court litigation and under appeal E. 
See CD [ letter with request ].  
18 The precise details of the costs order [ as to the extent of costs to be paid by Preston City Council  )is yet to 
be finalised but the agreement in respect of the substantive judicial review has been compromised on the 
basis of the order attached as CD HA 44 and as identified.  
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save for the precise date from which Preston City Council will be paying the costs of Mr 

Gornall as Claimant.19 

 

1.14  It is noted that prior to entering into the above undertaking with the Court, that within 

appeal proceedings conducted prior to the 17th February 2021 and in Closing the position 

of the LPA to appeal APP/N2345/W/20/3258889 on 12th February 2021 (following an 

appeal in respect of proposed residential development of land at Cardwell Farm, Barton, 

Preston) Counsel instructed by Preston City Council sought to place reliance upon JMU2 

for the purposes of an argument that it was “contributing to a review” of JMU 2.20 and 

somehow comprised an exercise which determined that CLACs policy 4 required 

updating and that the LHN and not CLACs policy 4 should now be used to assess the 

housing land requirement. Accordingly, JMU 2 was in that case being deployed in a 

development management decision to support the proposition that JMU 2 considered and 

found that CLACS 4 required updating. 

  

1.15  It should be noted that the Statement of Common Ground in the Cardwell Farm §appeal21 

records agreement that the position of PCC is that JMU 1 was a review which concluded 

that CLACs 4 did not require updating.22 As a consequence the formal position of PCC 

was that CLACs 4 had been reviewed within the meaning of paragraph 73 of NPPF – 

                                                           
19  See CD HA 44  
20 See CD HA 60 - The wording refers to the wording “substance of the process of arriving at MoU2” – see §29. 
See also §42 d) and e) :-  
“(d) The process of arriving at MoU2 was a further exercise in assessing whether CLCS policy 4’s figures needed 
updating; 
  (e) That process led to the conclusions (i) the strategic policies did need updating and (ii) that update should 
produce the outcome of utilising the redistributed LHN figures for the three authorities when assessing 
housing land supply.”  
21 See CD 58  
22 See §2.4  
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such that in fact CLAC 4 is to be regarded as setting the requirement under §73 NPPF 

not the LHN.  

 

1.16  On 9th March 2021 the Decision Letter was issued in the Cardwell Farm appeal 

(“Cardwell Farm DL” ).23 The relevant passages of the decision are at Cardell Farm DL 

§24-43 which needs to be considered in full but the key conclusion can be encapsulated 

by reference to §40 as  follows:-  

 

“40  Pulling this chain of events together, to my mind the review of the CLCS housing 

requirement through MOU1 is the only Footnote 37 review that has been undertaken. 

The decision to revert to the LHN figure after withdrawal from MOU2 did not constitute 

such a review as it has not followed a robust process. The factors set out in paragraph 

30 above are still relevant today. In addition, the higher housing requirement derived 

from the CLCS would deliver more affordable housing. Therefore, Policy 4 of the CLCS 

should be used for the purposes of assessing whether there is a minimum of five years’ 

worth of housing against the housing requirement. “ 

 

1.17   Within the PoE to the Cardwell Farm appeal the clear position of the LPA set out in the 

PoE of Robert Major24 at 9.7 to 9.8 was as follows:-  

 

“9.8  If it is considered that the Council cannot currently demonstrate a Five 

Year Supply of Housing Provision, and the “tilted” Balance is engaged for that 

reason, the Council accepts it would be obliged to revert back to its position in 

October 2019, when the Planning Committee resolved to grant planning 

permission, because the benefits of the proposal would not significantly and 

demonstrably be outweighed by the harm.  

 

9.9 Importantly, the reason for this would be the weight that would be attributed 

to the provision of an additional 151no. dwellings towards the Supply of 

Housing would tip the “balance” in favour of approving the development. This 

was the position of the Planning Committee in October 2019 and would 

inevitable still be the position if the Council could not demonstrate a Five Year 

Supply of Housing 

 

                                                           
23 See CD HB 23 
24 See CD HA 62. 
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1.18    As set out under the legal principles within this submission it can be seen that the 

principle of consistency in decision making following the well known line of legal 

authority emanating from the case of North Wiltshire District Council v Secretary of 

State for the Environment [1993] 65 P & CR 137 applies now  to the consideration of 

the present appeals. This means that CLACs policy 4 should be used for the purpose 

of calculating the 5 year land supply and no good reason can now be shown for 

arriving at a different view from that of the Inspector in the very recent Cardwell Farm 

DL on 9th March 2021. 

 

 

1.19   Yet further, this submission has been prepared in anticipation that PCC may nonetheless 

seek to take a similar approach in these proceedings to those which it pursued in its 

closing submissions at Cardwell Farm. If so then it is firmly submitted that important 

principles of law are now engaged and that that is a strong public policy argument that 

it should be disentitled to do so, now that the above judicial review has been 

compromised on the express grounds that PCC’s actions and undertakings have 

rendered those proceedings academic. 

 

1.20    The Closing submissions in the Cardwell Farm appeal on 12th February 2021 and the 

Cardwell Farm DL are now further seen in the light of the remitted Chain House Lane 

appeal decision in the South Ribble Area, the basis of submissions of made to that 

Inquiry on 19th March 2021 25, including on the relevance of the Cardwell Farm DL 

and the evidence of Mr Blackburn26 on behalf of PCC to this Inquiry which closely 

                                                           
25 See CD HA 63 and HA 64. 
26 See CD  HF 1 §3.7 to 3.9 and § 3.39-3.65  
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follows lines of argument including those primarily based on analysis of the judgment 

of Dove J in the case of Wainhomes ( North West Limited ) v SOSHCLG and SRBC 

[2020] EWHC 2994 (Admin). 27 

 

 

  

                                                           
27 See CD HC 1  


