
 1 

 

 

APPEAL “E” 

APP/N2345/W/20/3258912 

BUSHELLS FARM, MILL LANE, GOOSNARGH 

  

LEGAL SUBMISSIONS  ON JMU 2  

AND THE HOUSING REQUIREMENT  

  

 

1. This legal submission has been prepared by both of the authors below in the context of 

the appeal by Gerald Gornall and Community Gateway Association ( “the Appellants”) 

which comprises appeal E. It has however been shared with all other Appellants in 

advance of its submission to the inquiry1. 

  

2. Appeal E is an appeal from a decision of Preston City Council as Local Planning 

Authority (“ the LPA” ) under application reference 06/2018/0084.  

 

Preliminary propositions of general legal principle  

 

3. The presumption of the regularity of the Cardwell Farm Decision arises from 

fundamental constitutional principles. The decision arrived at is presumed to be legally 

                                                           
1 A glossary of acronyms is provided within the Appendix to this Note which will be used and added  to in 

Closing submissions  
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arrived at until judged otherwise by the High Court (Hoffman La Roche v Secretary of 

State for Trade and Industry [1975] AC at p365-367]2  

 

4. This presumption applies in the context of litigation in relation to the law of town and 

country planning as was made clear by Thornton J in R (oao Matthew Davision) v 

Elmbridge BC [2019]3 1409 at §8 such that in the context of a quashed planning 

permission the decision maker starts with a clean sheet. Thornton J endorsed Seys-

Llewellen QC, sitting as a Deputy High Court Judge in Arun District Council v SSCLG 

[2013] EWHC 190 (Admin) at 16 where the following was stated:-  

 

“In my judgment, the statutory framework is that the role of the new Inspector is one 

redetermination not one of review… I respectfully consider further that it would lead to 

potential confusion and complexity for Inspectors on remitted appeals if as a preliminary 

step they have to consider which part or parts of a quashed decision might or might not 

be capable of being revived as a material consideration in its own right. “ 

 

5. Thus as Thornton J made clear in Elmbridge 4 the extent to which a previous quashed 

decision is to be taken into account is fact-specific, so that if there is complexity involved 

in ascertaining the true meaning of what is left, then this can allow the subsequent 

decision maker to set the earlier decision aside. . The Inspector at the recent Chain House 

Lane remitted Appeal decision faced competing submissions on the meaning or 

consequences of the quashing of the first appeal decision by Dove J in Wainhomes 

(North-West) Limited v SSHCLG and South Ribble Borough Council [2020] EWHC 2294 

(Admin) with particular reference to §41-45 thereof5  

 

                                                           
2 See CD HC 12 p 70 of 78  
3 See CD HC13   
4 See §55 of CD HC 13 p 18 of 22 – in this context the ambit of what Dove J actually decided has been shown t 

be in dispute in Closings from Leading Counsel at the remitted Chain House Lane Inquiry.    
5 See CD HC1 at §42-43 and see CD HA 63 Closing of Vincent Fraser QC for the Appellant and CD HA63 

Closing of Giles Cannock QC for South Ribble Brough Council .  
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6. In the current appeal, those submissions are signalled as being vigorously renewed by the 

evidence of Mr Blackburn including at §3.7 to 3.9 and §3.41-3.47 on behalf of Preston 

City Council.  

 

7. This makes specific reference to PPG § 61-062 and a contention that there has been a 

proper and lawful determination by the Chain House appeal inspector in the quashed first 

Chain House Appeal decision6 endorsed by Dove J that there has been a significant 

change warranting a review of the plan which is a further and separate test the application 

of which is for the decision-maker to make as a planning judgment in calculating 5 year 

land requirement or supply in a section 78 appeal.   

 

8. However, the status of PPG as a matter of law in construing policy has been made clear 

by Lieven J in the case of Solo Retail Ltd v Torridge DC [2019] EWHC 489 (Admin) at 

§33:7-  

“ 33.Therefore, Mr Neill has to fall back under Ground One, on the NPPG and in 

particular the detailed steps for an impact assessment set out in para 017 referred 

to above. In my view the NPPG has to be treated with considerable caution when 

the Court is asked to find that there has been a misinterpretation of planning policy 

set out therein, under para 18 of Tesco v Dundee. As is well known the NPPG is not 

consulted upon, unlike the NPPF and Development Plan policies. It is subject to no 

external scrutiny, again unlike the NPPF, let alone a Development Plan. It can, and 

sometimes does, change without any forewarning. The NPPG is not drafted for or 

by lawyers, and there is no public system for checking for inconsistencies or 

tensions between paragraphs. It is intended, as its name suggests, to be guidance 

not policy and it must therefore be considered by the Courts in that light.  It will 

thus, in my view, rarely be amenable to the type of legal analysis by the Courts 

which the Supreme Court in Tesco v Dundee applied to the Development Policy 

there in issue. “  

 

                                                           
66 HB 2  
7 See CD HC 15  
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9. Moreover and beyond the above matters, in terms of the relevant evidence before  this 

Inquiry in respect of the correct basis for the requirement figure the position is the same 

as it was before the Cardwell Farm appeal. On the basis of North Wiltshire DC v 

Secretary of State for the Environment [1993] 65 P & CR 137 as followed by Dove J in 

the case of Gladman Development s Ltd v SSCLG, Central Bedfordshire Council [2019] 

EWHC 127 (Admin)8 an earlier inspector’s appeal decision which properly considers 

an identical issue should be followed unless that earlier appeal decision has been truly 

grappled with and not followed for good reasons (and in the current circumstances there 

are no such good reasons). As is elaborated upon within this note there are further good 

reasons why the same approach should be taken.  

 

10. Further, in this case it is necessary to be mindful of the limits of the extent to which it 

is really necessary or appropriate to hear detailed views or subject expert evidence to 

undue testing on matters of law. Neither Mr Blackburn nor Mr Pycroft profess any 

reliance on academic or professional qualifications in matters of law, nor specific legal 

expertise.  

 

11. First principles in respect of  the proper ambit of expert opinion remain relevant in 

planning inquiries. Planning witnesses can of course comment on the application of the 

law to the facts but the law is not within their expertise. For the avoidance of doubt the 

basis of this is in part derived from the Australian case of R v Bonython [1984] S.A.S.R 

45 at p/46 as applied by the English Courts in the case of Barings Plc v Coopers & 

Lybrand (a Firm) [no 2] [2001] PNLR9 as Mance J [as he then was] at §3810 endorsed  

                                                           
8 See CD HC 16  
9 See CD HC 17  
10 See CD HC 17 at 11 of 19 to 12of 19  
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the following as a good description of what would qualify as expert evidence under 

section 3 of the Civil Evidence Act 1972:-  

 

“38. However the passage from the quoted extract from King C.J’s beginning at (b) 

and the “second question”,  constitute a good description of what would qualify as 

expert evidence under that section.”  

 

The passage [note taken from §35]  :-  

 

“ and (b) whether the subject matter of the opinion forms part of a body of 

knowledge or experience which is sufficiently organised or recognised to be 

accepted as a reliable body of knowledge or experience, a special acquaintance 

with which of the witness would render his opinion of assistance to the Court. The 

second question is whether the witness has acquired by study or experience 

sufficient knowledge of the subject to render his opinion of value in resolving the 

issue before the Court “  

 

The Context to the Appeals and Appeal E in particular   

12.  The relevant chronology of events in respect of matters relevant to this Note have been 

set out within the core documents including at HA27-45  and a summary of the key dates 

and events has been attached to this note as an Appendix. From this it can be seen that:- 

  

12.1 Preston City Council have previously resolved that the tilted balance applies and 

to approve this application in the absence of a five year land supply by reference 

to the requirement figure in CLACS policy 4;  

 

12.2 PCC have based a refusal of the application on the existence of a five year land 

supply such that the tilted balance does not apply;  

 

12.3 PCC revised their original view that JMU 1 was not a review of the requirement 

set by CALCS 4 and are now satisfied that it was so a review which maintained 
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the adopted strategic policy, the issue more recently being raised is whether that 

review has itself been supervened in accordance with national policy;  

 

 

12.4 PCC entered JMU 2 on the basis that this is and was a lawful and proper basis 

which should be used for redistributing the aggregate numbers for the three joint 

authorities under the standard method in accordance with NPPF and NPPG and 

adopted the same for development management purposes;  

 

 

12.5 PCC did not contend or otherwise consider that either JMU 2 or the Iceni analysis 

upon which JMU 2 is entirely based was a review of the housing requirement 

and expressly considered that it was not such a review but was an interim 

approach arrived at to “enable the Central Lancashire authorities to have a clear 

and consistent approach to monitoring housing supply and will ensure each can 

protect its position individually as far as the five year supply of housing land… 

in the context of … planning applications … and appeals…” whilst explicitly 

rejecting the use of the standard method for the individual authority ..”given the 

evidence contained within Central Lancashire Housing Study..”11 ;  

12.6 By a decision notice dated 6th March 2020 the LPA refused planning permission. 

This was based on a POR (“POR2”) which nonetheless endorsed the conclusion 

that JMU 1 (also otherwise referred to as ” MOU 1”)  did not constitute a review 

of CLACS policy 4 (see p10/24 under the Heading Provision and point ii );12  

                                                           
 
12 See POR 2 on Appeal E –[ Statement of Case on Appeal E Appendix C ]  CD ref EA1  
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12.7 On 17th April 2020 the LPA approved JMU 2 o take effect immediately”  and 

that it “will be implemented for Development Management purposes in the 

determination of planning applications henceforth”;  

 

 

12.8  High Court proceedings were brought by Appellant E (Mr Gornall ) challenging 

the decision to enter JMU 2 – the allegations contended an unlawful 

misinterpretation of NPPF §73 fn37 and guidance, and specifically complained 

of misuse of guidance applicable to plan making in the context of decision 

making.   

 

 

12.9  At §105 of the Reply entered by the Claimant – the explicit position of the 

Claimant in the High Court proceedings which were seeking to ensure that 

document JMU 2 should not feature at all in the planning appeal is set out :- 

 

“If the MOU 2 is quashed then this document and alternative distribution13 will 

not feature in the planning appeal. It will not be available  for the Defendant to 

argue for an alternative distribution and the policy basis will be clear in that 

the standard method will apply. The only alternative that may arise is that 

CLACs 4 will in effect be used on the basis that MOU1 was a review following 

the quashing of the Chain House Appeal decision.” 14  

 

12.10 This has proved to be prescient following the quashing of the Chain House 

appeal decision – as PCC have since accepted that JMU 1 was a review and an  

                                                           
13 It is acknowledged that PCC no longer rely on the alternative distribution figure as a proper or lawful 

application of the standard method. 
14 See Reply (CD HA 41 ) also at §106 “ the use of the standard method needs to be clear and unencumbered by 

the MOU 2 as different arguments are continuously being presented in respect of MOU 2 ”  
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Inspector appointed by the Secretary of State has very recently accepted in the 

Cardwell Farm DL in this local authority area that  CLACS 4 does properly set 

the requirement figure under a true construction of NPPF §73 fn 37.   

 

12.11 On 4th November 2020 PCC withdrew JMU 2 with immediate effect and 

resolved not to rely in JMU 2 for development management purposes in the 

determination of planning applications. As fully set out in the Appendix at 1.11  

PCC explicitly considered continuing to rely on JMU 2 but rejected it and 

rejected the option of reviewing the MOU with the other joint authorities.  

 

 

12.12 Again as set out in the Appendix at 1.13 the compromise of CO/1962/2020 was 

based on an unequivocal and unqualified undertaking by the Director of 

Resources at PCC which has been accepted by the Court. The claim has been 

compromised save for the extent to which PCC will pay the costs of Mr Gornall.  

 

 

12.13  It would be grossly inappropriate for Preston City Council in pursuing its 

development management function before the Inspector in appeal E to take a 

wholly contrary approach and to now argue that the JMU2 and/or the process of 

entering into it can now be relied upon for development management purposes. 

 

 

12.14  It is noted that prior to entering into the above undertaking with the Court, that 

within appeal proceedings conducted prior to the 17th February 2021 and in 
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Closing the position of the LPA to appeal APP/N2345/W/20/3258889 on 12th 

February 2021 (following an appeal in respect of proposed residential 

development of land at Cardwell Farm, Barton, Preston) Counsel instructed by 

Preston City Council sought to place reliance upon JMU2 for the purposes of an 

argument that it was “contributing to a review” of JMU 115 and somehow 

comprised an exercise which determined that CLACS policy 4 required updating, 

and that the LHN and not CLACS policy 4 should now be used to assess the 

housing land requirement. Accordingly, JMU 2 was in that case being deployed 

in a development management decision to support the proposition that JMU 2 

considered and found that CLACS 4 required updating. 

 

 

12.15 It should be noted that the Statement of Common Ground in the Cardwell Farm 

appeal16 records agreement that the position of PCC is that JMU 1 was a review 

which concluded that CLACS 4 did not require updating.17 As a consequence the 

formal position of PCC was that CLACS 4 had been reviewed within the meaning 

of paragraph 73 of NPPF – such that in fact CLACS 4 was to be regarded as 

setting the requirement under §73 NPPF not the LHN.  

 

 

                                                           
15 See CD HA 60 - The wording refers to the wording “substance of the process of arriving at MoU2” – see §29. 

See also §42 d) and e) :-  

“(d) The process of arriving at MoU2 was a further exercise in assessing whether CLCS policy 4’s figures 

needed updating; 

  (e) That process led to the conclusions (i) the strategic policies did need updating and (ii) that update should 

produce the outcome of utilising the redistributed LHN figures for the three authorities when assessing housing 

land supply.”  
16 See CDHA 58   
17 See §2.4 of CD HA 58  
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12.16 On 9th March 2021 the Decision Letter was issued in the Cardwell Farm appeal 

(“Cardwell Farm DL” ). 18The relevant passages of the decision are at Cardell 

Farm DL §24-43 which needs to be considered in full but the key conclusion can 

be encapsulated by reference to §40 as follows:-  

 

 

“40  Pulling this chain of events together, to my mind the review of the CLCS 

housing requirement through MOU1 is the only Footnote 37 review that has been 

undertaken. The decision to revert to the LHN figure after withdrawal from 

MOU2 did not constitute such a review as it has not followed a robust process. 

The factors set out in paragraph 30 above are still relevant today. In addition, 

the higher housing requirement derived from the CLCS would deliver more 

affordable housing. Therefore, Policy 4 of the CLCS should be used for the 

purposes of assessing whether there is a minimum of five years’ worth of housing 

against the housing requirement. “ 

 

12.17 Within the PoE   19to the Cardwell Farm appeal inquiry the clear position of the 

LPA in that appeal  in the event of there being no 5 year land supply as is set out 

in the Appendix at 12.18 in that the weight from the additional housing would 

inevitably tip the position in favour of approval.   

 

12.18 As set out under the legal principles within this submission it can be seen that 

the principle of consistency in decision making following the well known line of 

legal authority emanating from the case of North Wiltshire District Council v 

Secretary of State for the Environment [1993] 65 P & CR 137 applies now to the 

consideration of the present appeals. This means that CLACs policy 4 should be 

used for the purpose of calculating the 5 year land supply and no good reason can 

                                                           
18 See CD HB 23  
19 See CD HA 62 



 11 

now be or has been shown for arriving at a different view from that of the 

Inspector in the very recent Cardwell Farm DL  

 

 

12.19  Yet further, this submission has been prepared in anticipation that PCC may 

nonetheless continue to take a similar approach in these proceedings to those which 

it pursued in its closing submissions at Cardwell Farm. If so then it is firmly 

submitted that important principles of law are now engaged and that that is a strong 

public policy argument that it should be disentitled to do so, now that the above 

judicial review has been compromised on the express grounds that PCC’s actions 

and undertakings have rendered those proceedings academic. 

 

12.20  Moreover, the Closing submissions in the Cardwell Farm appeal and the 

Cardwell Farm DL are now further seen in the light of the remitted Chain House 

Lane appeal decision in the South Ribble Area, the basis of submissions of made 

to that Inquiry20, including on the relevance of the Cardwell Farm DL and the 

evidence of Mr Blackburn on behalf of PCC to this Inquiry which closely follows 

lines of argument to those deployed at Cardwell Farm Inquiry and those at the 

remitted Chain House Lane Inquiry, including those primarily based on analysis of 

the judgment of Dove J in the case of Wainhomes (North West Limited) v 

SOSHCLG and SRBC [2020] EWHC 2994 (Admin). 

 

12.21 Within the evidence from the LPA aside from repeating those arguments, the 

wording of the latest contention by PCC has changed from relying on the “process 

                                                           
20 See CD HA63 and the different view presented in CD HA64  
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leading to JMU 2”21 – which plainly includes the Iceni analysis – to now 

contending that the work of Iceni was discretely and separately to consider two 

issues – whether(a) LHN should be used as the basis of the five year land supply 

and (b) once established then how it should be distributed across the HMA.  

 

12.22 This is a wholly manufactured and untenable attempt to segregate JMU 2 from 

the Iceni analysis. It is making use of both the Iceni analysis and JMU 2 for 

development management purposes and is contradictory to the very basis upon 

which JMU 2 itself was entered into. It is also expressly not the basis upon which 

other local authorities within the HMA are interpreting the position. 22 

 

Discussion  

Ambit of Development Management  

 

13. “Development management” is well understood in town and country planning to describe 

the elements of the planning code which are concerned with the obtaining planning 

permission and within the planning lexicon the relevant distinction is between decision 

taking and plan making. It is founded in the title of the Town and Country Planning 

(Development Management Procedure) Order 2015 which expands the code for securing 

planning consent, from planning application, through the process of determination through 

to appeal. 

 

                                                           
21 See fn 15 above  
22 See evidence of BP at §7.91 [ CD H15 ] 
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14. This appeal under section 78 TCPA 1990 falls squarely within the ambit of decision taking, 

and is part of the development management function of the Council. It is an appeal from a 

decision of the LPA which the LPA took exercising their decision-making powers. It is a 

decision to be taken by the Secretary of State under powers conferred for decision taking 

in respect of which the evidence being referred and relied upon by the LPA are so being 

referred to and relied upon within development management proceedings for decision 

management reasons, purposes and aims. In presenting a case to defend its development 

management decision, PCC are engaged as part of the development management process. 

 

 

15. Improperly, PCC is apparently engaged in promoting a case in which JMU 2 is being still 

being relied upon for the decision management purposes (a section 78 appeal). The 

argument appears to be that JMU 2 assessed and found (1) CLACS 4 needed updating and 

that (2) LHN should be used because JMU 1 has now been superseded by the process of 

JMU 2 identifying that CLACS 4 did need updating. On any proper view this is using 

JMU2 to found an argument and to give it effect in these proceedings. There was no two-

stage decision making process whereby the first conclusion was that JMOU1 and CLACS 

4 were concluded to be out of date and in need of replacement and then secondly that 

JMOU2 should be adopted. The only decision was the latter, and upon the withdrawal 

from the latter under the shadow of a judicial review it has no effect in the context of these 

proceedings. It is fanciful to contend that it retains a phantom afterlife as a footnote 37 

review and equally fanciful to now seek to separate it from the Iceni analysis.  

 

 

Wording of the 4th November 2020 Minute  
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16. The wording of the Minute records the position of the LPA to be that:-  

 

16.1 JMU 2  will not be relied upon by the Council for Development Management 

purposes in the determination of planning applications23 henceforth; and  

 

16.2 That the option of continuing to rely on JMU 2 in decision taking has been 

considered but rejected.    

 

 

Signed undertaking of the Council in proceedings CO/1962/2020  

 

17. The wording of the signed undertaking forming the basis of the consent order in these 

proceedings between Gerald Gornall and the Council all concerned with the legality of 

JMU 2 rendered academic those proceedings precisely because the City Council expressly 

undertook to the High Court that Preston City Council were “no longer relying upon “ 

JMU2 “ for development management purposes”. 

 

18. The reason this rendered academic  the proceedings is that the Council by so undertaking 

rendered academic any further utility in the proceedings for the Claimant. If the document 

was withdrawn and JMU 2 was not being relied upon for the purposes of development 

management then it is clear that it could not be deployed for development management 

purposes so as to prejudice the case for the Claimant in the section 78 appeal.  

                                                           
23 Consideration of an appeal under section 78 is a determination of a planning application. It is irrational to 

distinguish between a decision by a LPA and a decision on appeal to the Secretary of State – both are decision 

taking purposes. 
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19. The High Court is the supervisory court to the lawful and proper exercise of development 

management powers. A planning appeal is bound by the decisions of the High Court as a 

superior court of record. 

 

20. Legal Propositions  

 

Preston City Council are bound to act in accordance with and give full effect to it’s own 

decision on 4th November 2020.  

 

21. For the avoidance of doubt, to advance the position that even limited or any weight can 

be given at all to JMU2 is legally erroneous. This is because JMU 2 is not and cannot be 

relied upon and as such is legally irrelevant which is why it has been withdrawn.  

 

22. The withdrawal of JMU 2 and the decision that it is not relied upon for development 

management purposes means that no weight can be attached to it. As is clear from the 

previously identified decision of Stewart J in the Miller Homes case 24 no more could be 

achieved than having no weight attached to a document. 

 

23.  However, it is clear that LPA have continued to attach to weight to the document 

although not to make use of the derived apportionment of the aggregated figure for the 

standard method. Instead the LPA have sought and continue to attach weight to the 

document as showing that the LPA consider CLACS policy 4 does need updating and 

accordingly the review of 2017 has now been superseded.   

                                                           
24 See §3.8 above  
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24. It is clear that this reliance was placed on JMU2  at Cardwell Farm Inquiry as set out in 

the Closing submissions of the LPA dated 12th February 202125. This “second review” 

arising from the Iceni report (referred to as the 2020 Housing Study) and in particular 

JMU 2 was also relied upon by the joint authority LPA (South Ribble) in Closing the 

second Chain House Lane Inquiry on 19th March 202126. 

 

25. Whilst the evidence from Mr Blackburn now untenably seeks to separate JMU 2 from 

the Iceni analysis to a greater degree than these previous iterations of the argument in 

essence the  points are  really the same in the PoE to this Inquiry.27  

 

26. However, the decision of the LPA and the undertaking to the court is not qualified. In 

other words it has not been the case, nor is it the decision of Preston City Council that 

JMU 2 is not relied upon only insofar as it seeks to redistribute LHN but is and can be 

relied upon for the purposes of reviewing JMU 1 or any other purpose relevant to 

development management.  

 

27. The reason why the Claimant has compromised CO/1962/2020 is that the decision in 

respect of JMU 2 is genuinely  academic because the wording of the decision of the 

Council on 4th November 2020 can only properly be interpreted to mean that JMU 2 will 

not and cannot be relied upon in any way for development management purposes.  

 

                                                           
25 See CDHA 60 e.g at §42 e and f  
26 See CD HA 63  e.g at §101-111 in particular at §108 “ There is no requirement for it to match the 2017 

review or to include greater detail than MOU2. It is in that context that the Appellant must demonstrate with 

evidence that this cannot constitute a review.”  
27 See CB PoE CD HF 1 .at3.7-3.9 ,  §3.51 -3.53 and 3.40-3.65  
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28. This has not only been the decision of Preston City Council. It now forms the basis of an 

undertaking to and basis of  a consent order by the High Court. 

 

29. As such Preston City Council are bound by the decision and its own undertaking to the 

High Court. To act otherwise and to rely on JMU 2 for development management 

purposes in any way is an unlawful reliance28, absent a successful application for PCC to 

be released from its undertaking by the Court. No such application has been made. 

 

30. Moreover, to act otherwise is an abuse of process and unfair to the Claimant (Appellant 

E) who has reached a compromise in the High Court proceedings on the basis that such 

proceedings are and were genuinely academic, which sensibly is indeed the case.   

 

31. It is not now open to Preston City Council to allege that deployment of  the withdrawn 

JMU 2 is for a purpose other than for development management.  

 

32. It is obvious that deployment of JMU 2 within a section 78 appeal in any way which 

directly or indirectly influences the determination of whether the tilted balance applies is 

a development management purpose. This is so for a number of clear and obvious 

reasons:- 

 

32.1The Inspector as a decision maker must apply section 38(6) of the 2004 Act and decide 

the appeal in accordance with the development plan unless other material 

considerations indicate otherwise.  
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32.2 Within the material considerations – a key question for the purposes of the appeal is 

whether the most important policies are out of date under paragraph 11(d) of NPPF as 

a precursor to the application of the titled balance [11 (d) (ii)];  

 

32.3 A significant prior question following §73 of NPPF as to whether policies are out of 

date is whether there is a five year supply against the housing requirement set out in 

adopted strategic policies [ CLACS policy 4] or against their local housing need where 

the strategic policies are more than 5 year old [which they are], [fn37] unless these 

strategic policies have been reviewed and found not to require updating [which it is 

now agreed that they have been in 2017]; 

 

32.4 If there is no such five year supply against the relevant requirement then this is 

expressly included by footnote 7 to paragraph 11 (d) as an expressly identified route 

to finding the most important policies for determining the application “out of date29 

 

32.5 The application of the test under section 38(6) and the consideration of whether the 

most important policies are “out of date” are exclusively questions within the ambit 

of decision making, which is clear from the structure of paragraph 11 of the NPPF 

itself; 30 

 

32.6The LPA should properly be debarred by the decision of 4th November 2020 and the 

Undertaking signed on 17th February 2021 from deploying JMU 2 within the exercise 

under paragraph 11 c or d of NPPF;  

                                                           
29 For the avoidance of doubt this is not the only route relied upon – but it is one route 
30 For decision taking the Inspector  in this or any section 78 is only concerned with the second part [ decision 

taking ] namely 11 c and d.  
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32.7 Accordingly, to seek to advance the proposition that JMU 2 amounts to and forms part 

of the process of determining that CLACS 4 figures require updating such that the 

LHN requirement should be used for the purposes of determining the requirement (as 

opposed to the figures under CLACS 4) against which to quantify the existence or 

otherwise of a 5 year supply is clearly and obviously using JMU 2 for development 

management purposes.  

 

32.8 Moreover, beyond the propositions above, in this case the basis of the doctrine of res 

judicata is engaged by the actions of the LPA if they continue to rely on JMU 2 for 

the development management purpose or aim of stating that CLACS 4 required 

updating in this case. As the position remains that no more could be achieved than 

removing JMU 2 from the application [and appeal] and having no weight attached to 

it within the process of decision taking it is inevitable that the High Court proceedings 

have not continued on the basis that they were academic.  

 

32.9 If the Claimant were to be bound to re-litigate the legality of JMU2 this would  be in 

breach of the twin principles underpinning res judicata identified by Lord Bridge in 

Thrasyvoulu v Secretary of State for the Environment [1990] 2 AC 273 :-  

 

 “The doctrine of res judicata rests on the twin principles which cannot be better expressed 

than in terms of the two Latin maxims “interest reipublicae ut sit finis litium” 31and “nemo 

debet bis vexari pro una et eadem causa.” These principles are of such fundamental 

importance that they cannot be confined in their application to litigation in the private law 

                                                           
31 In essence can be translated to support the principle of finality of litigation and principle that a litigant should 

not be vexed in the same cause twice. 
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field. They certainly have their place in criminal law. In principle they must apply equally 

to adjudications in the field of public law. In relation to adjudications subject to a 

comprehensive self-contained statutory code, the presumption, in my opinion, must be that 

where the statute has created a specific jurisdiction for the determination of any issue which 

establishes the existence of a legal right, the principle of res judicata applies to give finality 

to that determination unless an intention to exclude that principle can properly be inferred 

as a matter of construction of the relevant statutory provisions32.” 

 

33. Moreover, and beyond the above matters, in terms of the relevant evidence before this 

Inquiry in respect of the correct basis for the requirement figure the position is essentially 

the same as it was before the Cardwell Farm appeal. On the basis of North Wiltshire DC 

v Secretary of State for the Environment [1993] 65 P & CR 137 as followed by Dove J in 

the case of Gladman Development s Ltd v SSCLG, Central Bedfordshire Council [2019] 

EWHC 127 (Admin) an earlier inspector’s appeal decision which properly considers an 

identical issue should be followed unless that earlier appeal decision has been truly 

grappled with and not followed for good reasons (and in the current circumstances there 

are no such good reasons).  

 

34. The case now made by PCC appears to be based on the premise that JMU 2 is not being 

relied upon as a review but the Iceni analysis is. It is now alleged that the Iceni analysis 

is either a review or  itself amounts to a “significant change” in conjunction with the 

introduction of the standard method. Apparently JMU 2 has an afterlife and is being relied 

upon as the analysis at CB PoE  §3.50-3.53 but in respect of one point only – the housing 

figure which is the LHN.  

                                                           
32 P12 of 18 in on line report.  
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35. This re-heating of the discredited arguments is equally flawed and does not succeed in 

removing JMU 2 from the argument being made in this development management 

context. It is being used in a remarkably contradictory way as the Iceni analysis itself 

expressly does not endorse use of the LHN by any of the joint authorities. The author of 

that analysis is not being called  

 

36.  All of the above simply sets  the scene for the fundamental and very simple point at the 

core of this Inquiry and the issue of the correct requirement figure. The answer is very 

simple as a matter of interpretation of NPPF paragraph 73 and footnote 37. The words 

which it is necessary should be interpreted are clear in the context of a section 78 appeal 

Inspector ascertaining the requirement figure. There is no reference to “a significant 

change” within those relevant words to be interpreted. The words to be interpreted are:-  

 

NPPF §73 

 

“…..Local planning authorities should identify and update annually a supply  

specific deliverable sites sufficient to provide a minimum of five years’ worth of 

housing against their housing requirement set out in adopted strategic policies 

[fn36], or against their local housing need where the strategic policies are more than 

five years old [fn37]. .. 

 

fn 36 [irrelevant as relates to PPTS] 

 

fn 37  

“Unless these strategic policies have been reviewed and found not to require 

updating. Where local housing need is used as the basis for assessing whether a five 

year supply of specific deliverable sites, it should be calculated using the standard 

method set out in national planning guidance.”  

  

36.1 The strategic policies have been reviewed and found not to require updating 

[JMU 1];  

 



 22 

36.2 These strategic policies are accordingly to be treated in the same manner as 

strategic policies that are less than five years old and they are used for the 

purposes of calculating the 5 year housing land;  

 

36.3 There is no need to go further for the purposes of this appeal as there is no 

supervening “significant change” test in national planning policy for the purpose 

of setting the requirement figure in the development management context.  

 

Conclusion  

 

37.  Accordingly, for the reasons contained in this legal note:-  

 

37.1 The LPA are invited to refuse to make use JMU 2 for any development management 

purpose;  

 

37.2 The LPA should now withdraw any submission that seeks to make use of JMU 2 

for any development purpose including any submission which deploys JMU 2 within 

any contention or argument under §11 c or d of NPPF;  

 

37.3 The Inspector is invited to accept the submission that to make use of JMU 2 in order 

to assert that the October 2017 review has been found by the LPA to be superseded 

within any argument in respect of the proper application of §73 of NPPF to this 

appeal is impermissible;  
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37.4 The Inspector is invited to accept the submission that no weight can properly be 

attached to JMU 2 for any development management purpose;  

 

37.5 The Inspector is invited to accept the submission that to deploy JMU 2 in any way 

in respect of §11 c or d of NPPF is a development management purpose;  

 

37.6 The Inspector is invited to accept that upon the agreed position that JMU 1was a 

review which found CLACS 4 to properly set a requirement figure for 5 year land 

supply – then this should be applied for the purposes of this appeal.  

 

37.7 The Inspector is invited to find that use of CLACS 4 to set the requirement figure 

should in any event be also be followed on the basis of the consistency principle.  

 

37.8 The Inspector is invited to find as a matter of simple construction there is simply no 

basis upon which there is a further requirement to consider whether there has been a 

significant change;  

 

37.9 The Inspector is invited to conclude that even if there were such a basis to consider 

whether there has been a significant change (there is not) – then no such significant 

change has in any event occurred as the CLACS 4 figure should be used even on that 

basis.   

 

 

Paul. G. Tucker  QC 

  Gary. A. Grant   
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