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A [HOUSE OF LORDS] 

T H R A S Y V O U L O U RESPONDENT 

AND 

S E C R E T A R Y O F STATE F O R T H E E N V I R O N M E N T APPELLANT 

B O L I V E R AND OTHERS RESPONDENTS 
AND 

H A V E R I N G L O N D O N B O R O U G H C O U N C I L . APPELLANTS 

[CONJOINED APPEALS] 

C 1989 Oct. 24, 25, 26, 30; Lord Bridge of Harwich, 
Dec. 14 Lord Brandon of Oakbrook, Lord Griffiths, 

Lord Jauncey of Tullichettle and Lord Lowry 

Estoppel—Per rem judicatam—Issue estoppel—Planning appeal— 
Inspector's decision that properties used as hotels—Enforcement 
notices alleging use of properties as hostels—No change of use 

T-V since inspector's decision—Whether inspector's decision giving 
rise to issue estoppel per rem judicatam—Allegation in enforcement 
notice differing from findings as to established use in earlier 
enforcement appeal—Whether issue estoppel—Town and Country 
Planning Act 1971 (c. 78), ss. 36, 88 (as amended by Local 
Government and Planning (Amendment) Act 1981 (c. 41), s. 1, 
Sch., para. 1) 

£ In the first appeal, there was an established use certificate 
for hotel use in respect of one of a number of properties 
which were predominantly used for providing temporary 
accommodation for homeless families. In 1982 the owner 
appealed under section 36 of the Town and Country Planning 
Act 1971 against the wording of planning permission for an 
extension to that property. The owner also appealed under 
section 88 of the Act of 1971 against enforcement notices issued 

F by the council alleging a material change of use of three other 
properties and requiring that use to be terminated. The 
inspector found that all four properties were used as hotels. 
The council did not appeal. In February 1985 the council issued 
further enforcement notices in relation, inter alia, to the four 
properties, alleging a material change of use of the properties to 
use as hostels. It was common ground that there had been no 

^ change of use since 1982. The owner appealed under section 88 
and trie second inspector found that the properties were used as 
hostels. On appeal to the High Court the judge upheld the 
inspector's decision. On the owner's appeal on the ground that 
an issue estoppel arose as a result of the earlier proceedings and 
the inspector's decision in 1982 concerning the four properties, 
the Court of Appeal allowed the appeals. 

On appeal by the Secretary of State:— 
H Held, dismissing the appeal, that the doctrine of res judicata 

was not confined to adjudications in the area of private law; 
that in relation to adjudications in the area of public law, which 
were subject to a comprehensive self-contained statutory code, 
there was a presumption that where the statute had created a 

2 A.C. 1990-10 
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specific jurisdiction for the determination of any issue which ^ 
established the existence of a legal right, the principle of res 
judicata applied to give finality to that determination unless an 
intention to exclude that principle could be properly inferred 
from the relevant statutory provisions; that a consideration of 
the Town and Country Planning Act 1971 led to the conclusion 
that the determination in favour of the appellant of an appeal 
against an enforcement notice brought on any of the grounds 
specified in section 88(2)(i>) to (e) of the Act gave rise to an B 
estoppel per rem judicatam; and that accordingly the inspector 
had erred in law in failing to give effect to such an estoppel 
(post, pp. 289C-E, 295B, 298A-D). 

Per curiam. To adopt the terminology and classification 
propounded by Diplock L.J. in Thoday v. Thoday [1964] P. 
181, 197, and applying it by analogy to the issues arising on an 
appeal against an enforcement notice on any of the grounds p 
specified in section 88(2)(/>) to (e) of the Act of 1971, the ^ 
analogue of a "cause of action estoppel" arises whenever the 
determination of the ground decided in favour of the appellant 
on an appeal against one enforcement notice can be relied on in 
an appeal against a second enforcement notice which is in the 
same terms and is directed against the same alleged development 
as the first (post, pp. 295C-D, 296A-C). 

Dictum of Diplock L.J. in Thoday v. Thoday [1964] P. 181, D 
197, C.A. applied. 

Decision of the Court of Appeal [1988] Q.B. 809; [1988] 3 
W.L.R. 1; [1988] 2 All E.R. 781 affirmed. 

In the second appeal, the owners and occupiers of a piece of 
land had been served by the council in 1982 with an enforcement 
notice relating to a structure situated thereon, alleging a material 
change of use of the structure for storage purposes without the E 
grant of planning permission. The owners appealed on the 
ground, inter alia, that the use of that structure was part of 
the use of the land as a whole as a transport and storage depot 
which was an established use having been carried on before 
1964. The inspector upheld the appeal. In 1986 the council 
served an enforcement notice alleging a material change of the 
use of the land to a use for the purposes of a business of p 
merchants, importers, repackers and distributors of various 
named goods without the grant of the relevant planning 
permission. On appeal by the owners, the inspector dismissed 
the appeal and found that there had been a material change in 
the character of the land as a whole since 1963 to the use 
described in the notice. On appeal by the owners, the deputy 
judge allowed the appeal holding that he was bound by the 
decision of the Court of Appeal in Thrasyvoulou v. Secretary of G 
State for the Environment as to the application of issue estoppel 
and that in view of the planning history of the land an estoppel 
arose which vitiated the 1986 enforcement notice. 

On appeal by the council to the House of Lords pursuant to 
section 12(1) of the Administration of Justice Act 1969, it being 
expressly conceded that there had been no material change in 
the character of the use of the land between the dates of the H 
two enforcement notices:— 

Held, dismissing the appeal, that the first inspector's decision 
involved by necessary implication the finding that the use 
actually being made of the land at the date of service of the first 
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^ enforcement notice was an established use, however described; 
that accordingly, in the circumstances, the council were now 
estopped from asserting that there was a material change of use 
between 1963 and 1982 which expressly contradicted a finding 
made by the first inspector, since it was a finding not merely 
incidental or ancillary to his decision but was the fundamental 
basis for his finding that no breach of planning control was 
involved in the use being made of the structure which was the 

B subject of the first notice (post, pp. 297D-G, 298A-D). 
Decision of Mr. Malcolm Spence Q.C. sitting as a deputy 

judge of the Queen's Bench Division affirmed. 

The following cases are referred to in the opinion of Lord Bridge of 
Harwich: 

Maritime Electric Co. Ltd. v. General Dairies Ltd. [1937] A.C. 610; [1937] 1 
C All E.R. 748, P.C. 

Pyx Granite Co. Ltd. v. Ministry of Housing and Local Government [1960] 
A.C. 260; [1959] 3 W.L.R. 346; [1959] 3 All E.R. 1, H.L.(E.) 

Southend-on-Sea Corporation v. Hodgson (Wickford) Ltd. [1962] 1 Q.B. 
416; [1961] 2 W.L.R. 806; [1961] 2 All E.R. 46, D.C. 

Square Meals Frozen Foods Ltd. v. Dunstable Corporation [1974] 1 W.L.R. 
59; [1974] 1 All E.R. 441, C.A. 

D Thoday v. Thoday [1964] P. 181; [1964] 2 W.L.R. 371; [1964] 1 All E.R. 
341, C.A. 

Wakefield Corporation v. Cooke [1904] A.C. 31, H.L.(E.) 
Young v. Secretary of State for the Environment [1983] 2 A.C. 662; [1983] 3 

W.L.R. 382; [1983] 2 All E.R. 1105, H.L.(E.) 

The following additional cases were cited in argument: 
^ English-Speaking Union of the Commonwealth v. Westminster London 

Borough Council (1973) 26 P. & C.R. 575 
Fairmount Investments Ltd. v. Secretary of State for the Environment [1976] 

1 W.L.R. 1255; [1976] 2 All E.R. 865, H.L.(E.) 
Fidelitas Shipping Co. Ltd. v. VIO Exportchleb [1966] 1 Q.B. 630; [1965] 2 

W.L.R. 1059; [1965] 2 All E.R. 4, C.A. 
Newbury District Council v. Secretary of State for the Environment [1981] 

F A.C. 578; [1980] 2 W.L.R. 379; [1980] 1 All E.R. 731, H.L.(E.) 
Padfield v. Ministry of Agriculture, Fisheries and Food [1968] A.C. 997; 

[1968] 2 W.L.R. 924; [1968] 1 All E.R. 694, H.L.(E.). 
Pioneer Aggregates (U.K.) Ltd. v. Secretary of State for the Environment 

[1985] A.C. 132; [1984] 3 W.L.R. 32; [1984] 2 All E.R. 358, H.L.(E.) 
Sennar, The (No. 2) [1985] 1 W.L.R. 490; [1985] 2 All E.R. 104, H.L.(E.) 
Shephard v. Buckinghamshire County Council (1966) 18 P. & C.R. 419 

G Tebbutt v. Haynes [1981] 2 All E.R. 238, C.A. 
Western Fish Products Ltd. v. Penwith District Council [1981] 2 All E.R. 

204, C.A. 

THRASYVOULOU V. SECRETARY OF STATE FOR THE ENVIRONMENT 

APPEAL from the Court of Appeal. 
" This was an appeal by the Secretary of State for the Environment 

against the judgment dated 28 January 1988 of the Court of Appeal 
(Parker and Ralph Gibson L.JJ. and Caulfield J.) allowing an appeal by 
the owner, Aristophanes Thrasyvoulou, from the judgment dated 25 
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November 1986 of McCowan J., dismissing the owner's appeals against A 
enforcement notices dated 7 February 1985 served by Hackney London 
Borough Council, relating to properties in Wilberforce Road, London, 
N.4. 

The facts are stated in the opinion of Lord Bridge of Harwich. 
John Laws and Duncan Ouseley for the Secretary of State. 
Michael Rich Q.C. and Joseph Harper for the owner. B 
The council did not appear and was not represented. 

OLIVER AND OTHERS V. HAVERING LONDON BOROUGH COUNCIL 

APPEAL from Mr. Malcolm Spence Q.C. sitting as a deputy judge of 
the Queen's Bench Division. C 

This was an appeal by leave dated 21 June 1988 of the House of 
Lords by Havering London Borough Council from the judgment dated 
28 April 1988 of Mr. Malcolm Spence Q.C. sitting as a deputy judge of 
the Queen's Bench Division, whereby he allowed an appeal under 
section 246 of the Town and Country Planning Act 1971 (as amended) 
by Anthony Cyril Oliver, Elsie May Oliver and Olivers of Hornchurch 
Ltd., the freehold owners of land at and at the rear of numbers 13-19, D 
The Avenue, Hornchurch, Essex, against a decision of an inspector 
appointed by the Secretary of State for the Environment to determine 
an appeal under section 88 of the Act against an enforcement notice 
issued by the council. By his order the deputy judge remitted the matter 
to the Secretary of State for rehearing and redetermination by him. The 
deputy judge by his judgment having held that he was bound by the £ 
decision of the Court of Appeal in Thrasyvoulou v. Secretary of State for 
the Environment granted a certificate pursuant to section 12(1) of the 
Administration of Justice Act 1969 that a point of law of general public 
importance was involved, namely, whether the concept of issue estoppel 
should apply in planning law so as to preclude an inspector appointed by 
the Secretary of State from determining an appeal under the Town and 
County Planning Act 1971 in accordance with the provisions of the Act. F 

The facts are stated in the opinion of Lord Bridge of Harwich. 

William Glover Q.C. and Gregory Stone for the council. 
John Laws and Duncan Ouseley for the Secretary of State. 
Jeremy Sullivan Q.C. and Brian Ash for the owners. 

/-* 
* William Glover Q.C. and Gregory Stone for Havering London 

Borough Council. The main issue which arises in both appeals is whether 
the doctrine of issue estoppel applies to enforcement proceedings 
appeals. If the answer is in the affirmative then a second point arises in 
the Oliver case. 

The main issue. The doctrine of issue estoppel does not apply to the 
proceedings in question, that is, to proceedings relating to an enforcement H 
notice. The doctrine is a principle of private law and should not be 

* Reporter's Note. For administrative reasons counsel for the appellants in the Oliver 
appeal was heard first. 
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A brought into public law unless a statute so provides: see Newbury 
District Council v. Secretary of State for the Environment [1981] A.C. 
578, 605, per Lord Fraser of Tullybelton, and Pioneer Aggregates Ltd. v. 
Secretary of State for the Environment [1985] A.C. 132, 140-141, per 
Lord Scarman. This latter passage illustrates Lord Scarman's approach 
to the question of planning control. The criticism that is made of the 
decision of the Court of Appeal in the Thrasyvoulou case is that the 

° court asked itself the wrong question. It asked whether issue estoppel 
was excluded on the proper construction of the relevant statutory 
provisions. The question that should have been asked was whether the 
statutory provisions in question showed an intention by Parliament to 
include issue estoppel within the ambit of the relevant statutory 
procedures applicable to planning law. 

Q On the face of it, a perusal of section 22(1), section 23(1) and section 
87(1)—(15) of the Town and Country Planning Act 1971 (as amended by 
section 1 of and the Schedule to the Local Government and Planning 
(Amendment) Act 1981) gives no countenance to the suggestion that 
only one enforcement notice can be served in respect of a given 
property; there is no suggestion that the right to serve enforcement 
notices is limited. 

D For the relevant provisions relating to appeals against enforcement 
notices, see section 88(l)-(4), (6), (10), (11); section 88A(1), (2), (3); 
section 88B(1) of the Act of 1971 (as amended). The foregoing provisions 
comprise a complete and comprehensive planning code and they contain 
nothing which substantiates the proposition that the quashing of an 
enforcement notice is a complete bar to the serving of another 

£ enforcement notice. If this were not the law it could lead to the situation 
that because an enforcement notice had been quashed in relation to a 
particular property a public nuisance which subsequently arose in 
connection with that property could not be dealt with by means of a 
further enforcement notice. It is not disputed that there are two sides to 
this argument. On the one hand, a private citizen should not suffer by 
virtue of having to have a series of enforcement notices served upon 

F him. On the other hand, the public at large should not suffer because 
the local authority has committed some technical error in endeavouring 
to enforce proper planning control. 

There are indications of a wide power to serve enforcement notices 
to be found in section 87(1) and (4) of the Act of 1971 and thus the 
mistaken withdrawal by a planning authority of an enforcement notice 

Q before the hearing of an appeal does not prevent the serving of a further 
enforcement notice in respect of the property in question. It is difficult 
to see why the position should be different after the hearing of an 
appeal. But if issue estoppel applies then the two situations are quite 
different. Further, Parliament has provided expressly for the circumstances 
in which an established use certificate can be conclusive for the purposes 
of an appeal to the Secretary of State against an enforcement notice: see 

H section 94(7). This shows that where under the Act of 1971 a particular 
force is to be given to any determination it is specifically provided for in 
the Act. It follows that since the relevant statutory provisions are not 
completely clear it must be implied as a matter of construction that a 
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further enforcement notice can be served in the present circumstances, A 
It is always to be borne in mind that the whole purpose of the Act of 
1971 is planning control. 

There are various types of estoppel and it has been held that 
estoppel cannot be used to prevent or hinder the exercise of a statutory 
power: see Maritime Electric Co. Ltd. v. General Dairies Ltd. [1937] 
A.C. 610, 618. An analogy between that case and the present is that the 
Town and Country Planning Act 1971 is an Act for the benefit of the 
public: see also Southend-on-Sea Corporation v. Hodgson (Wickford) 
Ltd. [1962] 1 Q.B. 416, 422. These cases (i) show a general rule; (ii) 
were the background against which the Town and Country Planning Act 
1971 was enacted. Accordingly, if Parliament had intended that issue 
estoppel should apply in the provisions of the Act it would have so 
stated. C 

Section 243(1) of the Act of 1971. In the Thrasyvoulou case [1988] 
Q.B. 809, Parker L.J. suggested that section 243(1) may operate so as to 
prevent a local planning authority from issuing a second enforcement 
notice alleging a breach of planning control contrary to a finding of fact 
made in an earlier enforcement notice appeal. This is wrong. If, as in 
the present case, the first notice had been quashed, there is no extant Q 
notice which could be questioned by a second notice. Alternatively, if 
the first notice had been upheld, a decision on the second notice could 
not affect its validity. Section 243(1) is of no materiality in the present 
case. 

Before issue estoppel can arise there must be an issue between the 
parties and subsequently the same issue must arise between the same 
parties. The issue arising on an enforcement notice is dictated by the E 
form of that notice since the enforcement notice shall state the breach of 
planning control alleged: section 87(6)-(8) Act of 1971. 

The issue raised by the 1982 enforcement notice was a material 
change of use. The 1985 enforcement notice was in different terms. The 
question arises: could the issues raised by the second notice have been 
raised and determined in the first appeal? The answer is in the negative F 
because the first enforcement notice dealt with a substantially different 
subject matter, although it is conceded that there was no material 
change in the character of the use of this land between 1982 and 1985. 

John Laws and Duncan Ouseley for the Secretary of State in both 
appeals. Estoppel cannot be deployed to displace the exercise of a 
statutory function. The real point in the present case is that because of „ 
the shape of the statute, Parliament did not intend by implication to 
bring issue estoppel into section 88, and possibly, section 88A and 
section 88B. 

The House is invited to consider once again the terms of section 88 
in order to see what are the obligations cast upon the Secretary of State 
under the section. Judicial review is available if it is alleged that the 
procedure laid down by section 87 has not been complied with. Certiorari H 
could be obtained to quash the enforcement notice and an injunction 
obtained to restrain its operation until the hearing of the judicial review 
proceedings. 
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A As to the ambit of section 88, an appeal can only be brought under 
one of the eight grounds specified. In fact an appeal in the present case 
could not arise under section 88(2)(a), (/), (g), (h). But it is the 
Minister's statutory duty to determine an appeal pursuant to section 
88(2)(6). He cannot refrain from exercising the duty imposed upon him 
to decide it on the grounds that one of his predecessors had decided the 
same question. Accordingly, if a Secretary of State or his inspector were 
to dismiss an appeal because he considered that he was bound so to do 
in view of a previous decision of a predecessor he would be wrong. 

On the face of it the Minister has to decide the appeal on the facts 
before him and if he considers himself bound by a previous decision he 
would be acting unlawfully. The principle is that a Minister's discretion 
must be unfettered. 

C Section 88B(1) provides that on the determination of an appeal, the 
Secretary of State may grant planning permission for the development to 
which the enforcement notice relates and determine the use to which the 
land may lawfully be put: see paras, (a) and (c). Section 88B(3)(6) 
provides that any such determination shall be final. Section 94 concerns 
certification of established use. Section 94(7) is an indicator that without 

j) a previous statutory use certificate there is no finality because on any 
appeal the Secretary of State has to decide the matter on the facts then 
before him. The statute provides for finality in respect of various 
matters, but it is impossible to construe section 88(2) as implying any 
such finality in respect of matters such as those under appeal. It is plain 
that, in effect, the basis of the Court of Appeal's decision was that if the 
doctrine of issue estoppel were not applicable in this area of planning 

E law there might be a succession of enforcement notices served by 
planning authorities. But it is not legitimate for the Court of Appeal to 
allow that fear to colour their approach to the construction of section 
88(2). The judgment proceeds on a false premise; it construes section 
88(2) as a provision designed to police section 87. 

It is wrong to approach the present question on the footing that 
p Parliament has not been shown to exclude the application of the principle 

of issue estoppel. The question that must be asked is: whether on its 
true construction the relevant statutory provision expressly or by 
necessary implication includes the principle of issue estoppel. 

Ralph Gibson L.J. founds his decision on Tebbutt v. Haynes [1981] 2 
All E.R. 238, but that decision and the cases on which it is founded are 

c not concerned with planning matters. The judgment develops no 
reasoning as to how issue estoppel applies to section 88. As has been 
contended, it is not possible to incorporate issue estoppel into section 88 
unless the section so requires and no basis for that has been shown. 
Ralph Gibson L.J. was also moved by considerations of unfair action 
being taken under section 87. If a planning authority acts lawfully there 
is no possibility of quashing the authority's action—if it has been 

H operating lawfully there is no room for the application of issue estoppel 
to section 88. If on the other hand, the planning authority has acted 
unlawfully then such unlawful action will be subject to correction by 
means of judicial review. 
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To summarise the foregoing argument and make some additional A 
points (i) as Mr. Glover has said, to ask whether the doctrine of issue 
estoppel is excluded by the statute is to ask the wrong question. 
(ii) Thoday v. Thoday [1964] P. 181 is based on a doctrine of finality. 
But the policy of the courts in relation to finality is simply not applicable 
to section 88 which is concerned with rights running with the land. 
(iii) Ralph Gibson L.J. appears to have concluded that issue estoppel is 
a matter of equity or fairness. But it is based on wider considerations of 
policy, (iv) The application of issue estoppel here may be said to prove 
too much. If applicable it would prevent the Secretary of State 
considering a question for the second time on its merits even though the 
planning authority had acquired convincing fresh evidence as to what the 
use of the land had been all along. If it is said that it does not apply to 
new evidence that would be to establish a new and lesser principle. C 
(v) The judgment of Parker L.J. is based on a misunderstanding of the 
meaning of the word "validity" in the context of paragraph 2(3) of 
Schedule 9 to the Act of 1971. The determination of a subsequent 
appeal upon a particular issue in a manner inconsistent with its 
determination in an earlier appeal does not involve any challenge to the 
validity of the earlier inspector's decision, contrary to paragraph 2(3) of pj 
Schedule 9 to the Act of 1971. That paragraph needs to be read in the 
light of section 243 of the Act of 1971, so as to achieve consistency of 
approach to inspectors' decisions and the Secretary of State's own 
decision. Section 243 only precludes challenge to the validity of the 
enforcement notice; that is, not to the effect of the subsequent 
enforcement notice. 

Western Fish Products Ltd. v. Penwith District Council [1981] 2 All E 

E.R. 204 is authority for the proposition that the court is loath to allow 
the doctrine of estoppel to be used to prevent a statutory body 
performing its statutory duties. That approach should be adopted to the 
present appeals for the application of issue estoppel here would derogate 
from the duty of the Secretary of State to determine matters arising on 
an appeal against an enforcement notice. p 

In conclusion, the Act of 1971 comprises a statutory code regulating 
the use of land. The Secretary of State is given the duty of determining 
the matters prescribed in section 88(2)(a)-(h). Section 88 is no different 
from any other statutory provision placing a public duty on a public 
figure to determine matters there specified. It is desired to emphasise 
that it is illegitimate to use issue estoppel in those cases where the „ 
appropriate remedy for an owner of land aggrieved by the service of a 
second enforcement notice is to apply for judicial review. Further, it is 
difficult to understand how the doctrine of issue estoppel could apply to 
the determination by the Secretary of State of a matter pursuant to a 
default power granted by section 276 of the Act of 1971: see sub
sections (3) and (5)(a), (b). [Reference was also made to sections 23(9), 
34 and 92A of the Town and Country Planning Act 1971; paras. 27-29 H 

of the General Development Order 1986; Fidelitas Shipping Co. Ltd. v. 
VIO Exportchleb [1966] 1 Q.B. 630 and Young v. Secretary of State for 
the Environment [1983] 2 A.C. 662.] 
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A Michael Rich Q.C. and Joseph Harper for Mr. Thrasyvoulou. The 
principle is accepted that private law rules are not to be introduced into 
planning legislation. It is also accepted that estoppel by representation 
cannot be used to prevent the exercise of a statutory discretion. But it is 
not accepted that issue estoppel is a mere private law rule. It is a rule of 
public policy. Although it is termed "estoppel" it is not one of the 
means by which a statutory activity can be held to fetter the discretionary 
exercise of that activity. It is a rule of evidence recognising a conclusive 
determination by a competent tribunal exercising its statutory power. It 
is consistent with the requirement of effective planning control that the 
restraints of planning control on an owner's use of his land shall be 
ascertainable and certain. 

Spencer Bower and Turner, Res Judicata, 2nd ed. (1969) paras. 8-
C 10, shows the branch of the law of estoppel applicable in the present 

case is based on the need for finality and on the principle that a party 
should not be troubled twice in the same cause. Both those aspects of 
estoppel are applicable in the present case. These are matters of public 
policy: see Fidelitas Shipping Co. Ltd. v. VIO Exportchleb [1966] 1 Q.B. 
630, 642. Accordingly, unless there is some overriding rule of public 

P) policy to exclude this doctrine in the given circumstances, it ought to 
apply. As to the requirements for the application of estoppel per rem 
judicatam, see The Sennar (No. 2) [1985] 1 W.L.R. 490, 499B, per Lord 
Brandon of Oakbrook. Spencer Bower and Turner, Res Judicata, 2nd 
ed., para. 11 shows that public policy as represented by this doctrine 
may be overruled by statute, but there is no basis for the contention that 
the doctrine must be specifically imported to be effective. There has 

E been no authority cited that unless the doctrine can be implied by virtue 
of the language of the Act of 1971 it must be excluded. Nevertheless, it 
is accepted that it is not applicable in taxing and rating matters. 

Pyx Granite Co. Ltd. v. Ministry of Housing and Local Government 
[1960] A.C. 260, which was applied in Shephard v. Buckinghamshire 
County Council (1966) 18 P. & C.R. 419, is of importance. In that case, 

p this House held that the fact that there was a specific statutory power 
under the Town and Country Planning Act 1947 to determine the issue 
of the legality of a proposed development did not prevent the High 
Court from determining that very issue in proceedings claiming a 
declaration. It follows that if that procedure was effective at all it surely 
must have been effective finally to determine the issue in question. 

„ Enforcement notices and the procedure for providing appeals 
therefrom were instituted by the Town and Country Planning Act 1947. 
The following outline the history of the relevant legislation: Town and 
Country Planning Act 1947, sections 15(3), 16, 17, 23(1), (3), (4), (5); 
Town and Country Planning Act 1959, section 31; Caravan Sites and 
Control of Development Act 1960, sections 33, 34; and Schedule 4; 
Town and Country Planning Act 1962 (a consolidating Act); Town and 

H Country Planning Act 1968, sections 15, 16(5)(6), (7) and 17; and Town 
and Country Planning Act 1971 (a consolidating Act), amended by the 
Local Government and Planning (Amendment) Act 1981, which sets out 
the present requirements for enforcement notices which by the insertion 
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into the Act of 1971 of section 92A requires for the first time registration A 
of those notices. 

From an examination of the earlier planning legislation it is seen that 
there was a clear procedure to determine whether or not planning 
permission was required or for defining a particular use, by way of a 
declaration in the High Court which gave finality. That was superseded 
by the enforcement notice appeal procedure to the Secretary of State. R 
Accordingly, it would require clear language to support the proposition 
that the enforcement notice appeal procedure did away with finality. 

Wakefield Corporation v. Cooke [1904] A.C. 31 is authority for the 
proposition that where a statute had given to justices the exclusive 
determination of an issue, their determination of that issue is a final 
determination. The same principle applied to a determination by justices 
under section 23(4) of the Act of 1947. C 

The substitution of appeal to the Secretary of State should not alter 
the position. Newbury District Council v. Secretary of State for the 
Environment [1981] A.C. 578 is distinguishable for it did not relate to 
issue estoppel. Similar considerations apply to Western Fish Products 
Ltd. v. Penwith District Council [1981] 2 All E.R. 204, which related to 
estoppel by representation. Q 

As regards paragraph 2(3) of Schedule 9 to the Act of 1971, the 
word "validity" in this context cannot be limited to matters of law but 
must also extend to matters of fact. It follows that Parker L.J. was 
correct in holding that an appeal under section 88 is final and binding on 
both parties, subject only to an appeal on a matter of law under section 
246. 

In conclusion, the pattern of the Act of 1971 is plain. Where issue E 
estoppel cannot apply the Act specifically provides for conclusiveness. 
Issue estoppel does not apply to the provisions of section 94(7) because 
in the circumstances there postulated there is no lis. That is why the 
final decision of the Secretary of State provided for under section 95 
attracts the conclusive provisions of section 94(7). Where there is a lis 
no such provision for conclusiveness is needed. p 

Jeremy Sullivan Q.C. and Brian Ash for the owners in the Oliver 
appeal. The argument for Mr. Thrasyvoulou is adopted. The planning 
law is a self-contained code. This emerges most clearly from Pioneer 
Aggregates (U.K.) Ltd. v. Secretary of State for the Environment [1985] 
A.C. 132. In that case there was an express statutory provision that 
governed the duration of planning permission: there was simply no r 
possibility for imputing the doctrine of abandonment of planning 
permission. In the present case the Act is silent as to whether issue 
estoppel does or does not apply. It is also silent on the issue of the 
burden of proof. As enacted in 1947 the code was also silent as to how 
appeal proceedings were to be conducted. 

Issue estoppel is a rule of public policy which reflects the public 
interest in the finality of proceedings and that citizens should not be H 
vexed twice. It is a wide principle and the anomalies are easily 
recognised. It has been said that the Act of 1971 is a self-contained 
code. But the language of sections 65, 105(l)(c) (since repealed) and 
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A 114(6) support the conclusion that issue estoppel would apply in the 
circumstances envisaged by those provisions. 

Fetter. It is not inconsistent with the general proposition that the 
exercise of a statutory discretion should not be fettered, validly to 
contend that, if a local authority exercises its discretion to serve an 
enforcement notice which has adverse consequences to the citizen, who 
is given a right of appeal, both parties should be bound by the result of 

" the appeal and that neither should be allowed to reopen the issue under 
appeal. As to the Secretary of State's discretion, it cannot be said that it 
is disabled if the doctrine of issue estoppel is applicable in the present 
circumstances. The Secretary of State is no more disabled than if a 
magistrate had heard an appeal under the 1947 legislation. There is a 
complete lack of reciprocity in the argument for the Secretary of State. 

Q As to the role of third parties, it is to be remembered that a 
recognition of their rights is relatively recent. Under the Act of 1947 
third parties had no locus standi. 

Although the Secretary of State may initiate some proceedings the 
enforcement notice, once issued, is deemed to have been issued by the 
planning authority in whose area the land in question is situated. 

As to section 88B(l)(c) of the Act of 1971 (as amended), that 
D language is equally applicable to the owner who has used the land for 

the same purpose since prior to 1947 and who receives an enforcement 
notice. He appeals under ground (e), the Secretary of State quashes 
under ground (e) and may also make a determination under section 
88B(l)(c). On the Secretary of State's argument issue estoppel would 
apply to the latter decision but not the former. Contrast the language of 

£ section 88(10) which also refers to "final determination." 
As to section 94(7) of the Act of 1971, although there is no express 

language to show that Parliament intended a determination under section 
88(2)(e) to be conclusive, it would be extraordinary if Parliament 
intended a different result depending upon who instituted the procedure. 
Express provision for finality is necessary in section 94(7) because the 
certificate is issued by the local planning authority, there is no inquiry, 

F hence no possibility to issue estoppel. 
Laws in reply. The opposing argument has been wide-ranging but 

there is one essential chasm between the parties. For the Secretary of 
State it is contended that for issue estoppel to be applicable the principle 
has to be found positively in the statute in question. For the respondents 
it is contended that it is a rule of public policy and applies unless it is 

Q expressly excluded by the statutory language. The respondents do not 
contend that the local authority could not issue a second enforcement 
notice under section 87. 

The argument for the owners in the Thrasyvoulou appeal is wrong 
because it ignores the relationship between section 87 and section 88 of 
the Act of 1971. This appeal really relates to what are the powers of a 
local authority under section 87. The opposing argument comes down to 

** the proposition that the local planning authority cannot issue a second 
enforcement notice even if it appears to them that they have acquired 
new evidence relating to the user of the land in question. The result of 
dismissing these appeals would be that it would prevent a local authority 
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on a change of political control from rectifying the situation where its A 
predecessor had been dilatory in respect of imposing proper planning 
control. In the end, the parties join issue on opposing contentions of 
principle. For the Secretary of State it is contended that every 
enforcement notice which is appealed must be judged by the Secretary 
of State on the merits of whatever point on appeal is put to him; he is 
only precluded from doing so where the Act provides for finality arising 
from some earlier determination. For the respondents it is contended 
that the Secretary of State is additionally precluded from deciding the 
merits of (b)-(e) appeals by the application of issue estoppel, even 
though the Act on its face or by necessary implication does not require 
such a result. 

The arguments marshalled by the respondents may be summarised 
thus: (a) Wakefield Corporation v. Cooke [1904] A.C. 31; (b) the C 
historic availability of declarations, for example, as to established use; 
(c) the predecessor legislation, which confided appeals on what are now 
grounds (b)-(e) to the magistrate's court; (d) section 88(10)—"final 
determination;" (e) the consequence of the Secretary of State's argument, 
if right, for the operation of other provisions such as sections 65 and 
114; (f) the possibility of hardship or injustice to an appellant if issue p 
estoppel does not apply; (g) the general applicability of issue estoppel as 
a principle of public policy. 

Wakefield Corporation v. Cooke, decided under a different statute, 
cannot be regarded as a touchstone for the construction of sections 87 
and 88 of the Act of 1971: the House in that case was not considering 
anything analogous to the scheme of planning control constituted by the 
Town and Country Planning Act 1971; the grant of declarations (and at E 
a time before the decision in O'Reilly v. Mackman [1983] 2 A.C. 237) 
involved no exercise by the court of any such construction; the historic 
fact that appeals went to the magistrate's court is insignificant as to the 
construction of those sections. Section 88(10) cannot be read as imposing 
an important fetter on the Secretary of State's function in subsequent 
appeals; reliance on sections 65 and 114 logically carries the argument p 
no further; an appeal to hardship or unfairness ignores both the purpose 
of the Act to control the use of land and the availability of judicial 
review to monitor the use of the section 87 power; and the fact that 
issue estoppel is a rule of public policy in litigation tells one nothing 
about how the Town and Country Planning Act 1971 is to be construed. 

If issue estoppel runs in enforcement appeals then it is at least r 
possible that it runs in planning appeals also. Its application cannot be 
confined to cases in which the appellant asserts some settled right; an 
identifiable issue can arise as readily in other cases. If an applicant for 
planning permission fails because its development would damage some 
amenity value, an appeal against the second refusal would raise the 
same issue. Yet it is accepted that successive applications, and successive 
appeals, can be mounted. H 

The impact of the Secretary of State's default powers under section 
276 cannot be brushed aside. If the local planning authority, having lost 
an earlier appeal perhaps through their own incompetence, decline to 
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A enforce again despite much local feeling, the Secretary of State must be 
entitled to take his own view of the merits in the public interest. 

It is beyond doubt that the application of issue estoppel will mean 
that breaches of planning control may go unenforced in cases other than 
those (for example under section 87(4), or where the breach took place 
before the end of 1963) where the Act confers immunity. Such a result 
frustrates the purpose of the statute and is thus contrary to the principles 

" enunciated in Padfield v. Minister of Agriculture, Fisheries and Food 
[1968] A.C. 997. 

Glover Q.C. in reply. On the main issue the argument for the 
Secretary of State is adopted. 

Their Lordships took time for consideration. 
C 

14 December. LORD BRIDGE OF HARWICH. My Lords, these two 
appeals raise the question whether a decision of the Secretary of State 
allowing an appeal against an enforcement notice on one of the grounds 
in paragraphs (b) to (e) of section 88(2) of the Town and Country 
Planning Act 1971, as amended by the Local Government and Planning 

Pj (Amendment) Act 1981, is capable of giving rise to an estoppel per rem 
judicatam or to an issue estoppel. 

The first appeal arises from the service by the Hackney London 
Borough Council as local planning authority on the respondent, 
Aristophanes Thrasyvoulou, in February 1985 of enforcement notices 
alleging in respect of each of four properties, nos. 11, 13, 15 and 25, 
Wilberforce Road, London N.4, a breach of planning control by making 

E a material change of use to use as a hostel for homeless families without 
the grant of planning permission required in that behalf. Mr. 
Thrasyvoulou appealed to the Secretary of State in each case on the 
ground, inter alia, that the breach of planning control alleged in the 
notice had not taken place. The appeals were dismissed by the inspector 
appointed by the Secretary of State to determine them. An appeal 

p against his decision to the High Court under section 246 of the Act of 
1971 was dismissed by McCowan J. The Court of Appeal (Parker and 
Ralph Gibson L.JJ. and Caulfield J.) allowed Mr. Thrasyvoulou's appeal 
and remitted the cases of the four enforcement notices for rehearing and 
determination in the light of the opinion of the court that the inspector 
was in the circumstances obliged to allow the appeals to the Secretary of 
State and quash the enforcement notices. The Secretary of State now 

G appeals to your Lordships' House by leave of the Court of Appeal. 
The facts in this case relating to nos. 13 and 15, Wilberforce Road 

are straightforward. The local planning authority had previously served 
two enforcement notices in respect of each of these properties in 
October 1981 which alleged alternatively a breach of planning control by 
making a material change of use to use as a hotel or to use as a hostel. 
On appeal to the Secretary of State the inspector appointed to determine 
the appeal found that the use was correctly characterised as hotel use, 
not as hostel use, and that the hotel use had been carried on since 1960. 
He therefore quashed the hostel notices on the ground that the breach 
of planning control alleged in the notice had not taken place and the 
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hotel notices on the ground that the breach of planning control alleged A 
in the hotel notices had occurred before 1964. At the hearing of the 
appeals against the 1985 notices it was common ground that there had 
been no change in the use of the properties since service of the 1981 
notices. The Court of Appeal held that in these circumstances an issue 
estoppel arose which prevented the council on the appeals against the 
1985 notices from contending that the use of either property was as a 
hostel (which was assumed to be materially different from use as a " 
hotel) and that the inspector had erred in failing to give effect to this 
estoppel and in making a finding on the evidence and argument before 
him that the use was as a hostel which contradicted the finding made by 
the inspector who determined the appeals against the 1981 notices that 
the use was as a hotel. The facts relating to nos. 11 and 25, Wilberforce 
Road are more complex, but since it is common ground that if the Q 
doctrine of res judicata and issue estoppel applies to determinations by 
the Secretary of State of appeals under section 88 the Court of Appeal 
were correct in holding that an issue estoppel arose sufficient to defeat 
the 1985 enforcement notices in relation to these properties also, it is 
unnecessary for me to go into them. 

The second appeal arises from the service by the London Borough of 
Havering as local planning authority on the respondents, Mr. and Mrs. D 
Oliver and Olivers of Hornchurch Ltd. ("the Olivers") of an enforcement 
notice in January 1986 alleging a breach of planning control by making a 
material change of use of land at the rear of nos. 13 to 19, The Avenue, 
Hornchurch, to the use described in the notice without the grant of 
planning permission required in that behalf. The Olivers appealed 
against the notice to the Secretary of State on the ground, inter alia, g 
that the breach of planning control occurred before 1964. The inspector 
appointed to determine the appeal dismissed it. The Olivers appealed 
to the High Court under section 246. The appeal was heard by Mr. 
Malcolm Spence Q.C., sitting as a deputy High Court judge, who rightly 
held that he was bound to follow the decision of the Court of Appeal in 
Thrasyvoulou v. Secretary of State for the Environment [1988] Q.B. 809 
as to the application of the doctrine of issue estoppel and concluded in F 
the light of the planning history that an estoppel arose which was fatal 
to the 1986 enforcement notice. He ordered that the matter be remitted 
to the Secretary of State with the opinion of the court for rehearing and 
determination, but he granted the necessary certificate under section 
12(1) of the Administration of Justice Act 1969 to enable an appeal 
against his decision to be brought direct to your Lordships' House and Q 
leave to appeal was granted by the House. 

In this case it is the local planning authority who appeal. They join 
with the Secretary of State in contending that the doctrine of res 
judicata and issue estoppel has no application in law to the determination 
by the Secretary of State of an appeal against an enforcement notice 
under section 88, but they contend in the alternative that if the doctrine 
applies, no case giving rise to a relevant issue estoppel arises on the " 
facts. This subsidiary issue depends on the details of the relevant 
planning history which it will be convenient to examine after considering 
the issue of principle which is common to both appeals. 
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A Before turning to the arguments on the issue of principle it is 
appropriate to refer briefly to the salient features embodied in the 
statutory code for the enforcement of planning control in the Act of 
1971, as amended by the Act of 1981. Under Part III of the Act 
planning permission is required for development which consists in the 
carrying out of building, engineering, mining or other operations in, on, 
over or under land, or the making of any material change in the use of 

" any buildings or other land. If development is carried out without the 
requisite planning permission or if any conditions or limitations subject 
to which planning permission was granted have not been complied with 
there is a breach of planning control: section 87(2). Under section 87(1) 
the local planning authority may, where it appears to them that there 
has been a breach of planning control, serve an enforcement notice 

Q requiring the breach to be remedied. The notice is required to specify 
the matters alleged to constitute a breach of planning control. Appeal 
lies against an enforcement notice to the Secretary of State under 
section 88 on any of the grounds specified in section 88(2). For brevity I 
omit consideration of breaches consisting of failure to comply with 
conditions or limitations and consider only the grounds appropriate 
where the enforcement notice alleges development without the requisite 

D planning permission. Ground (a) is that planning permission ought to 
be granted for the development to which the notice relates. Ground (b) 
is that the matters alleged in the notice do not constitute a breach of 
planning control. Ground (c) is that the breach of planning control 
alleged in the notice has not taken place. Ground (d) applies to notices 
alleging development by carrying out building etc. operations which can 

g only be enforced against within four years of the development taking 
place. Ground (d) is therefore established if the breach of planning 
control occurred more than four years before the issue of the enforcement 
notice. Ground (e) applies to development consisting of making a 
material change of use of land which can only be enforced against if the 
change of use was made since 1963. Ground (e) is therefore established 
if the change of use occurred before the beginning of 1964. The 

F remaining grounds (/) to (h) relate to subsidiary issues which may arise 
as to the service of the enforcement notice, the steps required to be 
taken to remedy the breach of planning control alleged and the time for 
taking those steps and these grounds have no relevance for present 
purposes. 

An issue on ground (a) arises in every appeal against an enforcement 
Q notice since by section 88B(3) there is deemed to be an application for 

planning permission for the development to which the notice relates. In 
determining whether to allow an appeal on that ground the Secretary of 
State will decide as a matter of policy and in the exercise of discretion 
whether planning permission should be granted and in relation to ground 
(a) no question of legal right arises. By contrast the question whether 
any of the grounds (b) to (e) on which the appellant relies have been 

H established will be answered by applying the relevant rules of planning 
law to the facts found and the answer will determine in each case an 
important matter of legal right. This may be simply illustrated by 
examples. Thus, if an issue is raised on appeal against a notice on 
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ground (b) as to whether or not a building operation to which the notice A 
relates was within the terms of planning permission granted either upon 
an express application or by the terms of a development order, a 
decision of that issue to allow the appeal on ground (b) will determine 
the status of the building in question as having been lawfully erected. If 
an issue is raised on appeal against a notice on ground (c) as to whether 
a change from one use to another to which the notice relates was a 
material change, a decision to allow an appeal on ground (c) will again ° 
determine the status of the existing use of the land as lawful. So also 
under grounds (d) and (e) a decision that a building operation was 
carried out more than four years before the issue of the enforcement 
notice or that a use of land was commenced before 1964 will have the 
like consequence in determining the status of the building or the use 
respectively as immune to enforcement proceedings. The main issue in Q 
the appeals is simply whether these determinations are final and 
conclusive in their effect, as the respondents contend, or whether it is 
open to the local planning authority in fresh enforcement proceedings to 
ask the Secretary of State to determine these issues in a contrary sense, 
whether in the light of new evidence or otherwise. 

An enforcement notice does not take effect until the final 
determination of the proceedings on any appeal against it, including D 
proceedings on appeal to the High Court under section 246 of the Act. 
Once a notice has taken effect following the final determination of the 
appeal there is no doubt as to its final and conclusive effect in relation 
to all issues of right determined by the appeal. By section 243(l)(a) the 
validity of an enforcement notice may not be questioned in any 
proceedings whatsoever on any of the grounds on which an appeal g 
under section 88 may be brought. If the steps required to be taken by 
the notice are not taken, this attracts penal sanctions and after those 
steps have been taken the notice remains effective to render unlawful 
and to attach penal sanctions to any resumption of a use discontinued or 
reinstatement of a building demolished in compliance with the notice. 

The arguments advanced by Mr. Laws, for the Secretary of State, 
and Mr. Glover, for the London Borough of Havering, in support of the F 
proposition that no estoppel per rem judicatam or issue estoppel can 
arise from the determination of an appeal against an enforcement notice 
whereby the notice is quashed on any of the grounds set out in section 
88(2) may, I hope, be fairly summarised in terms of three broad 
submissions. The first submission is that in the performance of its 
statutory duties or in the exercise of its statutory powers a statutory Q 
body cannot be fettered by any estoppel whatsoever. The second 
submission is that the Act of 1971 provides a complete and self-
contained statutory code governing the enforcement of planning control 
and that there is no room, as a matter of construction of that code, for 
the introduction of rules or doctrines applicable in the field of private 
law to litigation between citizens. The third submission is that the 
remedy available for the protection of the owner or occupier of land H 
against abuse of enforcement proceedings by the service of repeated 
enforcement notices directed against the same development must be 
sought by application for judicial review of the decision of the local 
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A planning authority to issue the enforcement notice of which complaint is 
made, not by appeal to the Secretary of State against it. 

It is well established that a statutory body cannot by contract fetter 
its own freedom to perform its statutory duties or exercise its statutory 
powers and by parity of reasoning it has been held that no such fetter 
can arise from an estoppel by representation: see Maritime Electric Co. 
Ltd. v. General Dairies Ltd. [1937] A.C. 610 and Southend-on-Sea 

B Corporation v. Hodgson (Wickford) Ltd. [1962] 1 Q.B. 416. But the 
rationale which underlies the doctrine of res judicata is so different from 
that which underlies the doctrine of estoppel by representation that I do 
not think these authorities have any relevance for present purposes. 

The doctrine of res judicata rests on the twin principles which cannot 
be better expressed than in terms of the two Latin maxims "interest 

Q reipublicae ut sit finis litium" and "nemo debet bis vexari pro una et 
eadem causa." These principles are of such fundamental importance 
that they cannot be confined in their application to litigation in the 
private law field. They certainly have their place in criminal law. In 
principle they must apply equally to adjudications in the field of public 
law. In relation to adjudications subject to a comprehensive self-
contained statutory code, the presumption, in my opinion, must be that 

D where the statute has created a specific jurisdiction for the determination 
of any issue which establishes the existence of a legal right, the principle 
of res judicata applies to give finality to that determination unless an 
intention to exclude that principle can properly be inferred as a matter 
of construction of the relevant statutory provisions. 

This approach is, I believe, fully supported by the decision of this 
g House in Wakefield Corporation v. Cooke [1904] A.C. 31. In that case 

a local Act gave the local authority power to carry out private street 
works in a private street and to recover the expenses from the frontagers, 
but the frontagers had the right to object to the proposed works on the 
ground, inter alia, that the street was a highway repairable by the 
inhabitants at large. The relevant sections of the local Act corresponded 
to sections 6, 7 and 8 of the Private Street Works Act 1892. Under 

F those provisions objections to proposed works were to be heard and 
determined by justices. In 1898 the justices held on objection by some 
frontagers to certain works proposed to be carried out that the street in 
question was highway repairable by the inhabitants at large. In 1901 the 
local authority made proposals to carry out works in the same street and 
other frontagers objected. The justices upheld the objection on the 

^ ground that the matter was res judicata by reason of the earlier decision 
and their view was upheld by your Lordships' House. The Earl of 
Halsoury L.C. said, at pp. 35-36: 

"So that, instead of being, as it is, under the Public Health Act, 
something removed from the jurisdiction of the justices . . . in this 
Act the very question whether or not a particular road is or is not a 
highway repairable by the parish is remitted to that tribunal, and 

^ remitted to that tribunal for the purpose of determination. My 
Lords, for my part I am wholly unable to see anything more in the 
nature of a judgment in rem than that . . . If there is no appeal, it 
is a final adjudication and determination. If there is an appeal, I 
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presume from what has happened the question was in this case A 
determined adversely to those who are at present the appellants 
against the judgment of the Court of Appeal. In any case it 
appears to me that this question has been finally and absolutely 
determined . . . " 

Lord Robertson said, at pp. 38-39: 
"The question is truly whether the local Act has given the justices B 
jurisdiction to determine whether the street in dispute is a highway 
repairable by the inhabitants, as a substantive issue, in rem, or 
merely as a medium concludendi of the liability or non-liability of 
the objectors. If the former be the true view, then a decision on 
that issue, properly raised, is good against all concerned. There is 
nothing contrary to principle and much convenience in a local Q 
tribunal being authorized to adjudicate on a local matter with full 
notice to all concerned; and the question is merely whether in this 
instance that has been provided by the legislature. On the whole, I 
have come to think that it has, and that the appeal therefore fails." 

Lord Lindley said, at p. 39: 
"It appears to me that the question turns on the fact which occurs D 
in this case . . . namely, the fact that the question raised for the 
purpose of being decided in accordance with the Act and the 
question which was decided in accordance with the Act was whether 
Sludge Lane was a street repairable by the inhabitants at large or 
not." 

Much of the argument against allowing a plea of res judicata or issue E 
estoppel founded on the determination of an appeal against an 
enforcement notice under section 88(2) of the Act rested on the 
proposition that such a determination is characterised as a "planning 
decision" and emphasis was placed on the rights of members of the 
public to be heard. Mr. Laws submitted that no distinction could be 
drawn between a decision on ground (a) of section 88(2) to grant or „ 
withhold planning permission for the development the subject of an 
enforcement notice, and a decision of any issue arising under grounds 
(b) to (e). If an estoppel arises in the one case, he submits, it must 
equally arise in the other. I cannot accept this submission. A decision 
to grant planning permission creates, of course, the rights which such a 
grant confers. But a decision to withhold planning permission resolves 
no issue of legal right whatever. It is no more than a decision that in G 
existing circumstances and in the light of existing planning policies the 
development in question is not one which it would be appropriate to 
permit. Consequently, in my view, such a decision cannot give rise to 
an estoppel per rem judicatam. I also think that there is a significant 
distinction between the issue raised by an appeal under ground (a) and 
the issues raised by any of grounds (b) to (e) in that members of the 
public have the right to attend any public inquiry and to be heard as " 
objectors against the grant of planning permission, but can have no 
locus standi as objectors, although they may be heard as witnesses of 
fact, in relation to the issues raised on grounds (b) to (e). 



291 
2 A.C. Thrasyvoulou v. Environment Secretary (H.L.(E.)) Lord B r i d 8 e 

of Harwich 

A The distinction between the issue as to whether planning permission 
should be granted for development the subject of an enforcement notice 
and any issue arising as to the legal status of the alleged development 
which is the subject matter of the notice was more immediately apparent 
in the original statute which introduced the modern planning code, the 
Town and Country Planning Act 1947 because under that Act the issues 
fell for determination by different tribunals. Section 23(3) proviso (a) of 

" the Act of 1947 enacted that if, following the service of an enforcement 
notice, application was made for permission for the retention on the 
land of any buildings or works, or for the continuance of any use of the 
land, to which the enforcement notice related, the notice should not 
take effect until that application was finally determined. In practice this 
invariably led to an appeal to the Minister. But section 23(4) enabled 

C any person aggrieved by an enforcement notice to appeal against it to a 
court of summary jurisdiction and provided that on any such appeal the 
court: 

"(a) if satisfied that permission was granted under this Part of this 
Act for the development to which the notice relates, or that no such 
permission was required in respect thereof . . . shall quash the 

Q notice to which the appeal relates; . . . " 

Section 23(5) gave a further appeal from the decision of the court of 
summary jurisdiction to quarter sessions. The language of section 23(4) 
although not in such wide terms as the language of section 88(2) grounds 
(b) to (e), nevertheless gave the court jurisdiction to determine the same 
essential issues of legal right which arise in relation to a building 

E required to be demolished or a use required to be discontinued by an 
enforcement notice, viz. was the building or use permitted or alternatively 
established so as to be beyond the reach of enforcement procedure by 
reason of the lapse of time (four years in all cases under the Act of 
1947) since the development took place. 

Alongside the statutory procedures it was also possible to bring 
actions in the High Court for declarations to determine the status in 

F planning law of proposed developments or of existing buildings or land 
uses. In Pyx Granite Co. Ltd v. Ministry of Housing and Local 
Government [1960] A.C. 260 the House rejected the proposition that the 
availability of a specific statutory jurisdiction under the Act of 1947 for 
the determination of an issue as to the legality of a proposed development 
had the effect of depriving the High Court of jurisdiction to determine 

Q the self-same issue in proceedings claiming a declaration. The particular 
issue resolved by Pyx Granite related to the statutory procedure under 
section 17 of the Act of 1947 for the determination of questions as to 
whether any proposed operations on land or change in the use of land 
would constitute or involve development and, if so, would require 
planning permission having regard to the provisions of the development 
order, and it was the availability of the statutory procedure which the 

H House held not to exclude the High Court's parallel declaratory 
jurisdiction. But it is implicit in the rationale of the decision that the 
High Court equally had jurisdiction to entertain proceedings for 
declarations as to the legality or immunity from enforcement procedure 
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of any existing building or use of land raising parallel issues to those A 
which could be raised, following service of an enforcement notice, by 
appeal against the notice to justices under section 23(4) of the Act of 
1947. A declaration obtained in such proceedings must clearly have 
been effective to establish the legality or immunity from enforcement 
proceedings of the building or use of land in question as res judicata. 

The law as explained in the two foregoing paragraphs continued in 
force until 1960. But the multiplicity of jurisdictions proved a great " 
inconvenience in practice, and Parliament enacted provisions to abolish 
it by section 33 of the Caravan Sites and Control of Development Act 
1960. That section is the antecedent of section 88 of the consolidating 
Act of 1971 combining the dichotomy of jurisdictions under sections 
23(3) and (4) of the Act of 1947 in a unified jurisdiction by way of 
appeal to the Minister against an enforcement notice. It also contained Q 
in section 33(8) the antecedent of section 243 of the Act of 1971 
providing that the validity of an enforcement notice shall not be 
questioned except by way of such an appeal. 

The effect of this latter provision was put to the test in Square Meals 
Frozen Foods Ltd. v. Dunstable Corporation [1974] 1 W.L.R. 59. In 
that case the owners of a warehouse had planning permission to use it as 
a "wholesale warehouse or repository for any purpose." They wished to D 
use it for selling packages of frozen food to the public on a cash and 
carry basis. The local planning authority warned them that such a use 
would not be use as a warehouse, and would involve enforcement 
proceedings. The owners sought a declaration in the High Court that 
the proposed use did not require planning permission, being within the 
ambit of the permission already granted. Shortly after instituting the p 
proceedings the owners commenced the use of the premises for the cash 
and carry business. The local planning authority thereupon served an 
enforcement notice and applied to the court to stay the High Court 
proceedings seeking a declaration. The Court of Appeal held, affirming 
the stay granted by the judge, that section 243(l)(a) operated as a bar 
not only to proceedings started after the service of an enforcement 
notice but also to proceedings started before the service of such notice F 
in which the validity of the notice would inevitably be questioned. 

In the light of this decision it can be seen that the effect of the 
changes made by section 33 of the Act of 1960 was to substitute for the 
jurisdiction under section 23(4) of the Act of 1947 and for the jurisdiction 
of the High Court in proceedings for a declaration directed to the 
determination of legal rights in existing buildings or uses of land a new Q 
jurisdiction conferred exclusively on the Minister. I am of the opinion 
that before this change was effected, a determination by justices under 
section 23(4) of the Act of 1947 that an existing building or use of land 
was either permitted or beyond the reach of. enforcement proceedings 
would have been as effective as a High Court declaration to give rise to 
an estoppel per rem judicatam. But whether this was so or not, the 
most formidable difficulty which the arguments of Mr. Glover and Mr. H 
Laws must surmount, if they are to succeed, is to persuade the House 
that the substituted jurisdiction now exercised by the Secretary of State 
in relation to grounds (b) to (e) of section 88(2) of the Act of 1971 is 
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A intended to be of such limited effect that it deprives the owner or 
occupier of land of the opportunity which he formerly enjoyed to have it 
conclusively determined once and for all, by action for a declaration if 
not by application to justices, that his building or use of land is for one 
reason or another immune from further attack by enforcement notice. 

Certain other provisions of the Act of 1971 are relied on by the 
appellants. Section 88B(l)(c) provides: 

"On the determination of an appeal under section 88 of this Act, 
the Secretary of State may . . . determine any purpose for which 
the land may, in the circumstances obtaining at the time of the 
determination, be lawfully used having regard to any past use of it 
and to any planning permission relating to it." 

Q Subsection (3)(b) provides that any such determination shall be final. 
Section 94 provides a procedure whereby an owner or occupier of land 
may apply for and obtain from the local planning authority in the first 
instance, or if refused by the local planning authority from the Secretary 
of State on appeal under section 95, a certificate referred to as an 
"established use certificate," that his existing use of land was begun 
before the beginning of 1964 or in certain other circumstances such as to 

D place it beyond attack by enforcement notice. Section 94(7) provides: 
"An established use certificate shall, as respects any matters stated 
therein, be conclusive for the purposes of an appeal to the Secretary 
of State against an enforcement notice served in respect of any land 
to which the certificate relates, but only where the notice is served 
after the date of the application on which the certificate was 

E granted." 

The submission made is that the finality of a determination under 
section 88B(l)(c), which it is conceded will be effective to defeat an 
enforcement notice directed against a use of land resumed in reliance on 
the determination, and the conclusive effect of an established use 
certificate show that when Parliament intended a determination, in this 

F statutory context, to be final and conclusive of any issue determined, it 
made express provision to that effect and that the absence of any such 
express provision as to the effect of a determination by the Secretary of 
State allowing an appeal on any of the grounds (b) to (e) under section 
88(2) demonstrates that Parliament did not intend those determinations 
to be conclusive. 

^ I do not accept this submission. It seems to me, on the contrary, 
that these provisions, on a proper understanding of the role they play 
in the context of the planning enforcement machinery, do not detract 
from but lend support to the conclusion that Parliament must have 
intended the determination of any issue arising under grounds (b) to (e) 
of section 88(2) in favour of an appellant to be conclusive. The purpose 
of section 88B(l)(c) can only be understood in the light of section 23(9) 

H of the Act of 1971 which provides: 
"Where an enforcement notice has been served in respect of any 
development of land, planning permission is not required for the 
use of that land for the purpose for which (in accordance with the 
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provisions of this Part of this Act) it could lawfully have been used A 
if that development had not been carried out." 

The effect of this subsection is that when an owner or occupier of 
land discontinues a use of land in compliance with the requirements of 
an enforcement notice, it is not enough to entitle him to resume the 
immediately preceding use to show that, before the unauthorised change, 
that use was immune to enforcement procedure, having been begun B 
before 1964; he may only resume a previous use which was itself begun 
lawfully, i.e. without any breach of planning control: Young v. Secretary 
of State for the Environment [1983] 2 A.C. 662. In these circumstances, 
it is obviously desirable that an owner or occupier of land who is to be 
required by an enforcement notice which the Secretary of State upholds 
to discontinue an existing use of land should be entitled to ascertain ^ 
what, if any, previous use of the land he may safely resume without 
being subject to enforcement proceedings directed against that use. But 
this would not be an issue arising for determination in the appeal against 
the notice unless express provision authorising its determination were 
made, as it is, by section 88B(l)(c). It would be futile to provide for 
such a determination unless it was intended to protect the owner or 
occupier of land from enforcement proceedings when he resumed the D 
use determined to be lawful; so the concession in this regard is rightly 
made. But it would surely be a bizarre result that a decision by the 
Secretary of State dismissing an appeal against an enforcement notice 
requiring discontinuance of the existing use of land and determining that 
a previous use might lawfully be resumed should effectively protect that 
use against future enforcement proceedings, but that a decision allowing p 
the appeal on the ground that the existing use was itself lawful should 
not. 

Very similar reasoning applies to the provision in section 94(7) for 
the conclusive effect of an established use certificate. A certificate may 
be granted on the application of the owner or occupier of land by the 
local planning authority without any dispute. If it is so granted, it does 
not result from the determination of any contested issue and, in the F 
absence of express provision, there would again be no basis for 
attributing to it conclusive effect. The effect of the express provision is 
this. If the owner or occupier of land anticipates that his existing use 
may be subject to enforcement proceedings and wishes to have the 
matter settled in advance, he may apply for an established use certificate 
before any enforcement notice is served and if the local planning Q 
authority do not grant the certificate, he may eventually succeed on 
appeal under section 95 and obtain a certificate with conclusive effect. 
But if the local planning authority forestall him by the service of an 
enforcement notice requiring discontinuance of the existing use before 
his application for an established use certificate is made, it will then be 
too late to apply for a certificate under section 94. Instead he will 
appeal against the notice on ground (e) under section 88(2) and the H 
Secretary of State on that appeal will have to determine precisely the 
same issue as that which he would have otherwise determined on an 
appeal under section 95. It seems to me again a bizarre result which 
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A Parliament cannot have contemplated or intended that determination of 

the issue in the appellant's favour on the appeal under section 95 should 
be conclusive, but that the same determination under section 88 should 
not. 

All these considerations bring me to the conclusion that the 
determination in favour of the appellant of an appeal against an 
enforcement notice on any of the grounds (b) to (e) under section 88(2) 

" does give rise to an estoppel per rem judicatam. In these circumstances 
I do not need to examine the argument that an alternative protection for 
owners and occupiers of land against harrassment by the service of 
repeated enforcement notices is available by way of judicial review of 
decisions by the local planning authority to issue such notices. 

I would accordingly dismiss the Secretary of State's appeal in 
Q Thrasyvoulou. 

So far in this opinion I have used the expressions "estoppel per rem 
judicatam" and "issue estoppel" indifferently. But before turning to the 
subsidiary issue which arises in the second appeal it is necessary to 
distinguish between them by reference to the careful terminology used 
by Diplock L.J. in Thoday v. Thoday [1964] P. 181. He said, at 
pp. 197-198: 

D 
"The particular type of estoppel relied upon by the husband is 
estoppel per rem judicatam. This is a generic term which in 
modern law includes two species. The first species, which I will call 
'cause of action estoppel,' is that which prevents a party to an 
action from asserting or denying, as against the other party, the 
existence of a particular cause of action, the non-existence or 

E existence of which has been determined by a court of competent 
jurisdiction in previous litigation between the same parties. If the 
cause of action was determined to exist, i.e., judgment was given 
upon it, it is said to be merged in the judgment, or, for those who 
prefer Latin, transit in rem judicatam. If it was determined not to 
exist, the unsuccessful plaintiff can no longer assert that it does; he 

P is estopped per rem judicatam. This is simply an application of the 
rule of public policy expressed in the Latin maxim 'Nemo debet bis 
vexari pro una et eadem causa.' In this application of the maxim 
'causa' bears its literal Latin meaning. The second species, which I 
will call 'issue estoppel,' is an extension of the same rule of public 
policy. There are many causes of action which can only be 
established by proving that two or more different conditions are 

G fulfilled. Such causes of action involve as many separate issues 
between the parties as there are conditions to be fulfilled by the 
plaintiff in order to establish his cause of action; and there may be 
cases where the fulfilment of an identical condition is a requirement 
common to two or more different causes of action. If in litigation 
upon one such cause of action any of such separate issues as to 
whether a particular condition has been fulfilled is determined by a 
court of competent jurisdiction, either upon evidence or upon 
admission by a party to the litigation, neither party can, in 
subsequent litigation between one another upon any cause of action 
which depends upon the fulfilment of the identical condition, assert 
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that the condition was fulfilled if the court has in the first litigation A 
determined that it was not, or deny that it was fulfilled if the court 
in the first litigation determined that it was." 

Adopting this terminology and classification, and applying it by 
analogy to the issues which arise on an appeal against an enforcement 
notice on any of the grounds (b) to (e) of section 88(2), I think the 
analogue of a "cause of action estoppel" will arise whenever the B 
determination of the ground decided in favour of the appellant on an 
appeal against one enforcement notice can be relied on in an appeal 
against a second enforcement notice which is in the same terms and is 
directed against the same alleged development as the first. That is the 
position in Thrasyvoulou, for example, in relation to the 1985 notices 
alleging change of use to use as a hostel. On appeal against the earlier Q 
notices it had been determined that the use of the premises was not use 
as a hostel and, there being no subsequent change of use alleged, that 
determination was conclusive in the second appeal. But the subordinate 
issue in the Oliver appeal is whether an issue estoppel, strictly so called, 
arose from a successful appeal against an earlier enforcement notice 
which was effective to defeat the enforcement notice which is the subject 
of the present proceedings. D 

The land which is the subject of the enforcement notice now in 
question is an area of irregular shape behind numbers 13 to 19, 
The Avenue, Hornchurch with a narrow strip between numbers 11 and 
13 giving access to The Avenue. I shall refer to the land as a whole as 
"the site." In 1982 the local planning authority served an enforcement 
notice relating to a structure standing on the site and alleging a breach p 
of planning control by making a material change of use of the structure 
to a use for storage purposes without the grant of planning permission 
required in that behalf. The Olivers appealed against this notice on the 
ground, inter alia, that the use of the structure in question was part of 
the use of the site as a whole as a transport and storage depot which was 
an established use of the site having been commenced before 1964 and 
was therefore immune from attack by enforcement notice. The case for F 
the local planning authority before the inspector appointed to determine 
that appeal accepted that certain buildings on the site had an established 
use for storage purposes and that the open parts of the site on which no 
buildings stood had an established use for what were described as 
"ancillary purpose such as the parking of vehicles." In effect the local 
planning authority were contending that different parts of the site were Q 
to be treated as distinct planning units and asserting that the use for 
storage of the structure to which the notice related, which consisted of a 
trailer stationed on the site, involved the making of a material change in 
the use of that unit. The appellants were asserting that the site as a 
whole was a single planning unit with the benefit of an established use 
and that the use for storage of the structure in question was part of that 
established use. H 

The inspector resolved the issue in favour of the appellants. He 
found that at the date of service of the enforcement notice the trailer 
had become a fixture on the site. He continued: 
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A "I take the view that the hard standing, on which the trailer was 
stationed at the date of service of the notice, is part of the premises 
which has an established use for storage purposes, which use clearly 
appertains to the whole of the established use site and not only to 
the building thereon. Whether or not the trailer, at the date of 
service of the notice, was a building or structure, its use for storage 

R purposes does not constitute a breach of planning control, and the 
appeal succeeds on that ground." 

The enforcement notice served on 10 January 1986 alleged a breach 
of planning control by making a material change of the use of the land 
to a 

_ "use for the purposes of a business of merchants, importers, 
repackers and distributors of goods including paper products textiles 
and candles without the grant of planning permission required in 
that behalf." 

The inspector who determined the appeal against this notice in favour of 
the local planning authority found that there had been a material change 

D in the character of the site as a whole since 1963 to the use as described 
in the notice. 

It is submitted for the local planning authority that no relevant issue 
estoppel arises from the first inspector's decision because it concerned a 
part only of the site and concerned only a use for storage purposes. It 
seems to me, however, that the first inspector's decision involved by 

E necessary implication the finding that the use in fact being made of the 
site at the date of service of the first enforcement notice was an 
established use, however described. It is expressly conceded in these 
proceedings that there had been no material change in the character of 
the use between the dates of the two enforcement notices. Accordingly 
it follows, in my opinion, that the local planning authority are now 

„ estopped from asserting that there was a material change of use between 
1963 and 1982 which expressly contradicts a finding made by the first 
inspector, which was not merely incidental or ancillary to his decision 
but was the essential foundation for his conclusion that no breach of 
planning control was involved in the use being made of the structure 
which was the subject of the first notice. As Mr. Malcolm Spence Q.C. 
said in his judgment: 

G 
"It does not make the slightest difference to the question of the 
application or otherwise of issue estoppel to a particular case that 
on the first occasion the local planning authority described the use 
in one manner and on the second occasion they described it in 
another manner, when it is conceded that the actual use is the same 
use on each occasion. This is merely a matter of language. On each 
occasion the use was the same, and on each occasion the issue was 
the same." 

I would accordingly dismiss the second appeal. 
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LORD BRANDON OF OAKBROOK. My Lords, for the reasons given in A 
the speech of my noble and learned friend, Lord Bridge of Harwich, I 
would dismiss the appeals. 

LORD GRIFFITHS. My Lords, I have had the advantage of reading in 
draft the speech prepared by my noble and learned friend Lord Bridge 
of Harwich. I agree with it, and for the reasons that he gives I, too, 
would dismiss both appeals. ° 

LORD JAUNCEY OF TULLICHETTLE. My Lords, I have had the 
advantage of reading in draft the speech of my noble and learned friend 
Lord Bridge of Harwich. I agree with it, and for the reasons given 
therein I, too, would dismiss the Secretary of State's appeal in 
Thrasyvoulou. I would also dismiss the second appeal. Q 

LORD LOWRY. My Lords, I have had the advantage of reading in 
draft the speech of my noble and learned friend Lord Bridge of 
Harwich. I agree with it, and for the reasons given by my noble and 
learned friend, I, too, would dismiss both appeals. 

Appeals dismissed with costs. D 
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