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Introduction  

 

1. This document is provided following the granting of permission to bring a claim for 

judicial review by Order of the Honourable Mr Justice Lewis dated 9th July 2020. 

  

2. Under the terms of the Order dated 9th July 2020:-  

 

 

2.1 The Defendant has now filed and served detailed grounds of resistance ( “D DGR”). 

These were served on the Claimant on the 12th August 2020;  

 

2.2 South Ribble Borough Council (SRBC) and Chorley Council(CBC) are identified 

as Interested Party(6) and (7) respectively in the Order of 9th July 2020. In the 

heading of the claim (above) SRBC are now identified as Interested Party (8) and 

CBC Interested Party(9) . This is due to two interested parties being omitted in the 

drawing of the Order of 9th July 2020. ( See Schedule Bundle p/7-8 ) This was an 

inconsequential slip. Each of those Councils have filed and served detailed grounds 

of resistance, again served on 12th August 2020. They largely adopt the position of 

the Defendant. Where it is necessary to separately refer to SRBC they will be 

identified as IP6[8]and CBC they will be identified as IP7[9]. Save briefly in the 

context of the wider ramifications of the Decision under section 31 of the Senior 

Courts Act 1981 no reference will be made to Seddon Homes Ltd or Story Homes 

Limited ;  

 

3. This is the Reply filed in accordance with the Case Management Directions under the 

Order dated 9th July 2020 at §2 and takes account of the additional documents at 2 

above and any relevant further matters relevant to the grounds of claim. As produced 
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by the witness statement of Tim Willis dated 2nd September 2020 the further evidence 

which is lodged in accordance with Paragraph 2 of the Order of 9th July 2020 

comprises:-  

3.1 The judgment of the Honourable Mr Justice Dove in the case of Waiinhomes (North 

West( Ltd v SSHCLG and South Ribble Borough Council dated 21st August 2020 

reported at [2020] EWHC 2294 (Admin) which is the judgment arising from the 

appeal of the Chain House Lane AD ( Wainhomes ); 

3.2 The Appeal Decision of and Inspector appointed by the SSHCLG dated 11th August 

2020 in respect of land at Pear Tree Lane, Euxton, Chorely (“Pear Tree Lane AD”);  

3.3 Policy EN1 of the Preston Local Plan;  

3.4 A full copy of the consultation document “Planning for right homes in the right 

places: September 2017”;  

3.5 A full copy of the consultation document “ Technical consultation on updates to 

national policy and guidance: October 2018”;  

3.6 A full copy of NPPF 2. 

 

4. Whilst supplemental thereto this Reply does not repeat or set out the matters contained 

in the Summary Grounds of Claim nor the Reply to the Summary Grounds of 

Resistance of the Defendant dated 30th June 2020 which are nonetheless adopted except 

where otherwise made clear in this Reply.   

   

5. References  

 

5.1 In the SGC and Reply to summary grounds of resistance the Memorandum of 

Understanding and Statement of Co-operation which is at the core of this challenge 
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is referred to as JMOU. This acronym not having been adopted by the Defendant 

the Claimant will refer to it as MOU2 to accept the acronym now chosen by the 

Defendant. The previous 2017 MOU will also now be referred to as MOU 1.  

5.2 In a similar vein the Claimant will now use the acronym NPPF1,2 and 3 to refer the 

National Planning Policy Framework published in 2012, 2018 and 2019.  

5.3 The Claimant will continue to refer to the October 19 Iceni report and the March 

Iceni report ( the latter dated March 2020 for the avoidance of doubt ) as these have 

been separately referred to in the drafting of the grounds of claim. The Defendant 

only refers to the latter in the D DGR as “the Housing Study”.  

5.4 PPG is correctly referred to as National Planning Practice Guidance.  The  relevant 

guidance in place as relevant to this claim is provided at the Bundle pages 343 to 

348.   

5.5 Whilst the D DGR refers to the Central Lancashire Core Strategy (July 2012)  by 

the acronym CLCS the Claimant continues to refer to the CLACS as the grounds 

have throughout referred to that acronym to make clear that this is an adopted DPD.   

 

Executive summary overview of this Reply  

6. The nature of the main issues between the parties in this challenge has been brought 

into sharp relief by the D DGR as adopted by IP6(8) and IP7(9. At the core of this 

challenge is a clear and distinct disagreement on the true interpretation and meaning of 

national planning policy and supporting guidance at the time of this Decision. The basis 

of the Decision by the Defendant is an interpretation that considers that national policy 

and guidance supports a number of local planning authorities working together and with 

a history of joint working being encouraged to combine the minimum total number of 
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houses arrived at under the standard method and to redistribute that number on 

whatever basis they chose to agree between themselves and do so outside the process 

of making a development plan and prior to the adoption of up an to date development 

plan policy. Moreover, it is contended by the Defendant that it is clear that this 

agreement can lawfully be immediately implemented for the purposes of development 

management in accordance with this interpretation.  

7. It is the case for the Claimant that this interpretation gives rise to legal error as set in 

detail in the Summary Grounds of Claim, the Reply to the Summary Grounds of 

Resistance and within the detail of this Reply. In order to give a summary overview of 

the main reasons for the approach of the Defendant as set out in D DGR falling into 

legal error the following points are highlighted in advance:-  

7.1 [ Grounds 1 and 2] It is agreed that the introduction of the standard method amounts 

to a significant change in national policy and associated guidance. The Claimant 

considers that the meaning of the NPPF 3 and supporting guidance shows that the 

number of houses under the standard method is and can only be a single number for 

the local authority concerned. As relevant to this case the only circumstance in 

which the number can be combined and then re-distributed between local planning 

authorities as  a derived alternative housing requirement is within and as part of the 

plan making process. The contrary construction relied upon by the Defendant does 

not give effect to the clear and straightforward meaning of NPPF 3 §73 or footnote 

37 to NPPF3. This is particularly so when the glossary definition of local housing 

need is properly taken into account as it must be. The glossary definition changed 

between NPPF 2 and NPPF 3. In NPPF 2 the definition was:-     

“ Local housing need : the number of homes identified as being needed through 

the application of the standard method set out in national planning guidance, or a 

justified alternative approach”  
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This was sufficiently clear in any event but a technical potential concern was picked 

up within the October 2018 consultation which preceded NPPF 3. The key 

paragraphs are §33-35. The issue at the heart of this claim is illuminated at §34:-  

 

        “ 34.Paragraph 60 of the Framework and the definition of ‘local housing need’ 

in the glossary allow authorities to use a justified alternative approach to the 

standard method for calculating housing need, in exceptional circumstances. This 

is intended to apply only when strategic policies are being produced, rather than 

inviting alternative approaches and calculations of need in the determination of 

applications and appeals where housing land supply is a relevant matter.”  

 

 Accordingly as §35 makes clear certain minor amendments were proposed 

including an amendment to the definition of Local Housing Need within the 

glossary to the wording relevant to the Decision namely:-  

“Local housing need: The number of homes identified as being needed through the 

application of the standard method set out national planning guidance ( or, in the 

context of preparing strategic policies only, this may be calculated using a justified 

alternative approach as provided for in paragraph 60 of this Framework) . “(Bundle 

p/788). 

 

7.2 [Ground 3] This ground draws from grounds 1 and 2. If the Defendant is  right 

that policy and guidance encourages adoption of an interim basis of calculation of 

local housing need by redistribution of the minimum combined number for 

individual authorities on whatever basis they chose outside the plan making 

process it must follow that the safeguards in statute, national planning policy and 

guidance in respect of the plan making process also do not apply. The Claimant 

avers that the true meaning is clear. However,  in relation to the characterization 

of the document the caution ( in terms of what the Defendant considers MOU2 to 

be ) that would otherwise apply cannot apply to the Defendant under ground 3 if 

they have misinterpreted policy and guidance under grounds 1 and 2. They have. 

In relation to ground 3 the number of houses  and the redistribution of that number 

are plainly policies within the meaning of the regulations. They were in respect of 
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CLACS Policy 4 which they supersede and replace for development management 

purposes and they are in MOU 2 as they will be when a requirement figure is 

arrived at following adoption of any replacement plan ( Skipton §64).  

 

7.3 [Ground 4 ] The key point in relation to ground 4 can be simply and shortly stated 

and readily seen. The reasoning in the Chain House Lane AD which has now been 

quashed shows that not only IP6(8) but the Defendant continue to misunderstand 

both the true meaning of the standard method and its proper implications for 

decision-taking. The defects of reasoning identified by Dove J in Wainhomes 

infect the reasoning of the Defendant including in respect of the status of MOU 2 

( and the Iceni analysis upon which it is based ) and how they relate to the standard 

method. 

 

 

Response to additional elements of the factual background to the claim set out in 

D DGR   

 

 

8. The factual background has been set out in the SGC §8-36 ( Bundle pages 12 -23). It is 

noted from the D DGR that there is and can be no dispute that the CLACS policy 4   

sets a minimum housing requirement for the Defendant, IP6(8) and IP7(9) and 

apportions that requirement between the three local planning authority areas. 

   

9. There is no dispute that these matters were informed by the Regional Strategy ( revoked 

) and founded on work undertaken significantly in advance of NPPF 1 and any PPG 

issued in 2014, albeit found sound under NPPF1.  
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10. There is no dispute that the development plans identified at D DGR  §6 (including the 

two neighbourhood plans there referred to) formed the development plan for the 

purposes of the Decision. The SGC at §14 should be read accordingly.   

 

11. The contents of Local Plan HS1, HS4, HS5, HS 6 and HS 7 are correctly summarized 

at D DGR §6.  

 

12. At D DGR §7-51 the Defendant adds commentary to a selected narrative concerning 

the wording of national policy and guidance dating from the production of NPPF 1 in 

March 2012 to the date of the Decision and beyond.  The purpose of the narrative is 

two-fold:-  

 

12.1 to present a chosen wider planning context ;  

 

12.2 to argue that an alternative meaning to that contended for in the Claimant’s 

grounds should be taken by way of interpretation and applied by reference to earlier 

national policy and guidance on the basis that this case should be brought within 

the principle in Gladman Developments v SSHLG [2020] and decided on the basis 

that no change in the NPPF was proposed in NPPF 2 or NPPF 3 and that no change 

in this national policy and guidance is affected which means that if a number of 

local planning authorities with a history of joint working wish to agree a distribution 

of housing within a joint housing market area on whatever basis they chose to so - 

they are lawfully able to do so outside the plan-making process and pending the 

adoption of an up to date development plan policy. 
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13. Given the clear dispute on the necessity for the exercise or the derived conclusion 

the following contextual matters are identified in respect of these paragraphs.  

 

B NPPF1, Archived PPG  & SHMA 2017 

 

14. D DGR § 7 : refers to §47 NPPF 1 states accurately part of §47 NPPF 1 except that 

the reference to the Framework is to “this Framework”, namely NPPF 1. Neither §47 

nor 50 of NPPF 1 refer to a SHMA within NPPF 1. It is accepted that §159 NPPF 

does. However, it does so within the policy in respect of plan making in NPPF 1 and 

it is only in this context that a reference is made to a SHMA as a document that 

should be prepared to assess full housing needs “working with neighbouring 

authorities where housing market areas cross administrative boundaries. “ The 

advice in NPPF 1 §181 is explicit in relation to the expectation of effective co-

operation was expected to  be demonstrated “ when their Local Plans are submitted 

for examination. In that context:-  

 

“This could be by way of plans or policies prepared as part of a joint committee, a 

memorandum of understanding or jointly prepared strategy which is presented as 

evidence of an agreed position. Cooperation should be a continuous process of 

engagement from initial thinking through to implementation, resulting in a final 

position where plans are in place to provide the land and infrastructure necessary to 

support current and projected future levels of development. “   

 

15. NPPF 1 does not address nor consider nor define a standard method for the 

quantification of housing need nor the distribution of any such need under a standard 

method between authorities with a history of joint working.  

 

16. D DGR §8 refers to PPG issued in March 2014. The purpose of the guidance is 

explained a t2a-001 in “ objectively assessing and evidencing development needs 
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for  housing”. It is stated that the assessment includes the SHMA requirement set out 

in NPPF 1 and refers to related policy in NPPF 1 §159 and the glossary. No reference 

is made in this PPG  to either §47 or 50 of NPPF 1 within this purpose. PPG §2-003 

is referred to under the heading  “What is the definition of need?”. This is not current 

guidance nor is it guidance that applied at the time of the Decision. PPG 2-003 as 

relevant at the time of the time of the Decision is as follows:-  

 

“ Is the use of the standard method for strategic policy making purposes 

mandatory? 

 

No, if it is felt the circumstances warrant and alternative approach but authorities 

can expect this to be scrutinised more closely at examination. There is an expectation 

that the standard method will be used and that any other method will be used only in 

exceptional circumstances. “  

 

Paragraph 003 Reference ID 2a-003-20190220  

 

Revision date: 20 02 2019    

 

17. D DGR is referring to PPG which equally did not support NPPF 2 – as NPPF 2 was 

introduced in 2018 and revising guidance published on 13th September 2018 . PPG 2a-

003 at that time was the same as set out in §14 above.    

  

18. D DGR refer at §9 to archived PPG §2a-014 and 015 issued in March 2014. 2a-014 

under the heading “ Methodology: assessing housing need” seeks to address the 

question “What methodological approach should be used?” This states that 

“Establishing future need for housing is not an exact science. No single approach will 

provide a definitive answer. “ Left out of account in D DGR §9 is the important 

contextual statement that follows which is addressed explicitly to “Plan makers” in the 

selection of source data which should be predominantly secondary data such as Census 

and national survey type data. There is no issue that the PPG referred to Household 
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projections as a starting point. At 2a-016 reference  is made to “ Wherever possible, 

local needs assessments should be informed by the latest available information and the 

clarity that “Local Plans should be kept up-to-date”.  

 

 

 

19. As D DGR §11 does acknowledge that the archived guidance highlighted ( 2a- 017 and 

2a 018 ) does apply expressly to plan makers and within that context it is stated that 

“Any local changes ( to the household  projection based estimate of housing need ) 

would need to be clearly explained and justified on the basis of established sources of 

robust evidence”.      

 

20. D DGR §12 refers to 2a-019 which is archived guidance addressed to “How should 

market signals be taken into account”  in terms of adjustment of the housing need 

number suggested by household projections. It is clear from the remaining text 

including under “rate of development” that the adjustment to supply is addressed to 

under-delivery of a plan. How this is to be dealt with is made explicit in the following 

paragraph of archived guidance under the heading “ How should plan makers respond 

to market signals?”.  

 

21. The production of the SHMA 2017 across the HMA arose in the above plan making 

guidance context. 

 

C MOU 1  
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22. D DGR §14-17 summarises elements of MOU1 which acknowledges that CLACS 

policy 4 “contains the housing requirements for each authority” as D DGR §16 

acknowledges “ distributed in accordance with that policy”.  

 

23. The outcome of MOU 1 did not change either the amount of the housing requirement 

nor the distribution in accordance with CLACS  policy 4. 

 

24. MOU1 has now been considered by the Planning Court in the case of Wainhomes ( 

North-West ) Limited v SSHCLG & South Ribble Borough Council [2020] EWHC 2294 

(Admin) ( judgment of Dove J – 21/8/2020) ( referred to as ‘Wainhomes” ) in a manner 

which bears on this claim not only in respect of ground 4 but also in respect of grounds 

1 - 3. The legal challenge was not defended by the Secretary of State but only by the 

Second Defendant  (IP6(8) ). It was contended by IP6(8) at §15 that :-  

 

“ the change between the strategic housing requirement contained in Core Strategy 

Policy 4(a) and the figure provided by using the standard method for calculating local 

need was a significant change for the purposes of the PPG. On the basis of this 

contention the second defendant provided a second justification for using the local 

housing need figure for calculating their five year housing land supply. As has been 

alluded to above, a very different outcome resulted from the figures available at the 

inquiry in relation to the five year housing land supply calculation, depending upon 

whether the housing requirement from Core Strategy Policy 4(a) or the local housing 

need figure derived using the standard method was used. The claimant and the second 

defendant’s calculations based on the housing requirement from Core Strategy Policy 

4(a) for the five year housing land supply were 3.24 years or 5.96 years respectively, 

whereas the second defendant’s calculation using the standard method was a five year 

housing land supply at the start of the inquiry of 17.8 years. This latter figure resulted 

from the outcome of the use of the standard method which led to the calculation of a 

housing requirement of 206 dwellings per annum (or 216 with a 5% buffer), as opposed 

to 417 from Core Strategy Policy 4(a).  

 

25. The dispute at the centre of the Wainhomes judgment was an error by an Inspector in 

reaching the conclusion that MOU 1 did not amount a review under footnote 37 to §73 

of NPPF 3 with the consequences set out in §6 of the judgment. In the course of finding 
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a legal error by the Inspector ( which was conceded by the Secretary of State ) Dove J 

said this at §37:-  

37. It is convenient to start with the ground of challenge which is conceded by the first 

defendant. This is ground 5, related to the conclusion that Local Plan Policy G3 was 

not out of date. In my view there is conspicuous merit in this ground, on the basis that 

the Inspector’s reasoning failed to deal with the claimant’s argument or explain her 

conclusions in relation to it. The argument which was made by the claimant was related 

to the consequences of deploying the standard method’s measurement of local housing 

need as a result of the earlier conclusions which the Inspector had reached. The figures 

set out above identify a stark difference in the housing distribution using the local 

housing need housing requirement, as compared to the distribution contained within 

Core Strategy Policy 4(a). The Inspector simply failed to provide an answer to the point 

raised in relation to the adoption of the standard method and its consequences for the 

distribution of housing contained within that policy which, in turn, underpinned the 

quantity and distribution of safeguarded land reflected in Local Plan Policy G3. It was 

not an answer to Mr Fraser’s point at the inquiry (namely, that the use of the local 

housing need requirement figures derived from the standard method presented a 

radically different housing distribution to that in the Core Strategy) to compare the 

distribution using the standard method with a Housing Study which contained housing 

figures which had been adjusted by an as yet inchoate emerging policy. As Mr Fraser 

submits, her approach involved a comparison which was not apt and failed to engage 

with the direct consequences for Local Plan Policy G3 of her earlier conclusion that the 

standard method for deriving the housing requirement should be used for the purposes 

of her decision. Indeed, the Inspector’s reliance in her reasoning on a future exercise of 

policy making, involving review and a fresh exercise of redistribution, reinforced the 

point that Local Plan Policy G3 was in fact out of date and requiring review at the time 

of making the present decision if the housing requirement derived from the standard 

method was to be deployed. Further, her reference to this situation as not being one 

referred to in the Framework or PPG as rendering this type of policy out of date does 

nothing to explain either why the claimant’s detailed point in relation to the impact on 

the current distribution of housing of use of the standard method did not render Local 

Plan Policy G3 out of date.  

38. I am, therefore, satisfied that the Inspector’s reasons were inadequate in that they failed 

to grapple with and explain adequately her answer to the point raised in relation to the 

consequences for the distribution of housing set out in the Core Strategy for each of the 

Central Lancashire authorities, upon which Local Plan Policy G3 depended, arising 

from her adoption of the housing requirement derived from the standard method for the 

purpose of taking her decision. The concession made by the first defendant was 

appropriate, and the claimant must succeed on ground 5.  

[ emphasis added ].  
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26. In terms of the status of CLACS policy 4 Dove J said that “the strategic policy 

containing the housing requirement ( for IP6(8) ) is Core Policy 4(a) “ prior to 

concluding that the Inspector’s consideration was legally flawed at §40 :-  

 

“ In short, it is difficult to understand, and the Inspector failed to explain, firstly, why 

the whole of the Core Strategy Policy 4 had to be reviewed for the exercise to constitute 

a review for the purposes of footnote 37 and ,secondly why the MOU did not constitute 

that review of the whole policy bearing in mind the contents of the MOU.”  

 

 

 

D NPPF 2 & PPG issued in September 2018 

 

27. It is agreed that the introduction of the standard method introduced a very significant 

change to policy and guidance concerning the identification of housing need and 

requirement. 

  

28. Reference is made to the September 2017 consultation and some excerpts are provided. 

The reference at D DGR §21 does not support the interpretation of the Defendant when 

properly understood in context with further excerpts (as provided in the witness 

statement of Tim Willis which provides the entire document) and other relevant 

consultation documents published prior to NPPF 3 and PPG relevant at the time of  

changes to NPPF 3 and the Decision.  

 

 

 

29. The consultation of September 2017 expressly states at §4 that further consultation on 

specific issues would follow. At §9 it is noted that local planning authorities need to 

“engage with other authorities – through the duty to co-operate – to determine how any 

need that cannot be accommodated will be redistributed over a wider area meaning that 
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the level of housing set out in a plan may be lower or higher than the local housing 

need. “ 

 

30. At §11 it is acknowledged that the then “current process leaves substantial room for 

interpretation”. The role and cost of a SHMA within that is noted at §12. It is agreed 

that the standard method starts with a demographic baseline, modifies for market 

signals but caps a level of increase. The standard method is intended to radically change 

and foreshorten the process under the then current system and remove the scope for 

debate, interpretation and judgment. The housing need for each authority was published 

alongside the consultation (§27).  

 

31. The reference to joint working properly understood is clearly in the context of “plans 

that are being produced jointly”  and it is “in such cases” that the housing need for the 

defined area “should be “the sum of the local housing need for each planning authority”. 

 

 

32. The subsequent consideration of ‘deviation from the new method” is also clearly 

addressed to pan makers and examination of the local plan process  see (§46 and 47 ) 

including in the context of consideration of joint working.  

 

33. Under the consultation it is equally clear that where local planning authorities need to 

plan together emphasis the need for more effective joint working a statement of 

common ground and setting minimum requirements in that respect ( §56-60 & 63-64 )  

which again were to be tested at local plan examination.   

 

34.  The consultation also explicitly states that “the proposed approach assessing local 

housing needs “shifts the focus away from housing areas”(§68). The consultation paper 
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also states that statements of common ground in terms of joint working should be kept 

up to date “throughout the plan-making process” (§80).  

 

35. The D DGR at §22 states that the October 2018 consultation ( now produced as an 

exhibit to the witness statement of Tim Willis) has no bearing on the issues raised in 

the claim. This is wholly incorrect. Seven pages of this document are addressed to 

“Local housing need assessment”.  The consultation specifically seeks views on 

“Changes to planning practice guidance relation to the standard method for assessing 

local housing need”.  

 

36. At §33-35 the following is stated:-  

 

       “33.“The basis for determining an authority’s five year housing land supply 

requirement (as set out in paragraph 73 of the Framework) is either: 

• an up to date housing requirement set out in strategic policies (where 

these are less than five years old, or older if they have been reviewed 

within the five years and do not need updating); or 

• local housing need. Using this as the baseline where policies are out of 

date is intended to simplify the planning application and appeals process 

by ensuring a consistent approach. 

 

       34.Paragraph 60 of the Framework and the definition of ‘local housing need’ in the 

glossary allow authorities to use a justified alternative approach to the standard 

method for calculating housing need, in exceptional circumstances. This is intended 

to apply only when strategic policies are being produced, rather than inviting 

alternative approaches and calculations of need in the determination of applications 

and appeals where housing land supply is a relevant matter. 

 

       35.To make this clear, we propose making two minor amendments to the text of the 

Framework, as follows: 

• Amend footnote 37, to add at the end: “Where local housing need is used as 

the basis for assessing whether a five year supply of specific deliverable sites 

exists, it should be calculated using the standard method set out in national 

planning guidance”. 

• Amend the definition of local housing need in the glossary to: “The 

number of homes identified as being needed through the application of 

the standard method set out in national planning guidance (or, in the 

context of preparing strategic policies only, this may be calculated using 

a justified alternative approach as provided for in paragraph 60 of this 

Framework)”. 
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       E NPPF 3 & PPG issued in February 2019  

37. D DGR records NPPF 3 §59 and 60 at §23 but fails to provide the glossary definition 

of local housing need. This is significant and provides:-  

 

“Local housing need: The number of homes identified as being needed through the 

application of the standard method set out national planning guidance ( or, in the 

context of preparing strategic policies only, this may be calculated using a justified 

alternative approach as provided for in paragraph 60 of this Framework) . “ 

 

38. As above it is accordingly entirely clear including from the policy reference ( the LHN 

definition) not provided in the D DGR that there is a single clear and ascertainable 

number in this respect which applies in all situations except in the context of preparing 

strategic policies and only then as provided in NPPF 3 §60.   

 

39. The definition of local housing need in fact changed in the glossary between NPPF 2 

and NPPF 3. In NPPF 2 the definition of local housing need was:-  

 

“ Local housing need : the number of homes identified as being needed through the 

application of the standard method set out in national planning guidance, or a justified 

alternative approach. “   

 

40. The D DGR highlight certain paragraphs of PPG published alongside or shortly after 

NPPF 3 at §27 and 28. The D D GR does not consider PPG §61-010-012 on the basis 

that they apply to plan making. As set out above this has not prevented the consideration 

of other paragraphs plainly produced in the context of plan making. Moreover, it is 

clear that :-  

40.1 2a-001 – sets out that the assessment of need within a process of deciding  how 

many homes needs to be “planned for”;  
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40.2 2a-002 is clear in showing that what is used by the standard method is a formula 

which identifies the number under that method. It is a figure clearly ascertainable 

by application of that formula as 2a0-002 makes clear.  

40.3 2a-004 explains how the minimum annual housing need figure is calculated and 

provides worked examples. Explanations in respect of the components of the 

calculation are provided at 2a 005-012.  

40.4 Having explicitly refused to consider ID 61-010 to 61-012 in part because those 

paragraphs relate to plan making the D DGR then turns to consider 2a-013 which 

has the explicit heading “ How should local need by calculated when plans cover 

more than one area? “. It is clear from the heading alone that this guidance applies 

to plan making. Thus the production local housing need assessments which may 

cover more than one area need to be assessed in that context. All of the emphasised 

examples are consistent with that being concerned with policy making. It is this 

context which “in such cases” refers to. Moreover, in that context the following 

needs to be considered:-  

“ In such cases the housing need for the defined area should at least be the sum of 

the local housing need for each local planning authority with the area. It will be for 

the relevant strategic policy-making authority to distribute the total housing 

requirement which is then arrived at across the plan area.”  

 

From this it can be seen that:-  

 

40.4.1 there is minimum figure in such circumstances;  

40.4.2 the strategic policy making authority is acting in a plan-making capacity in 

distributing the derived figure;  

40.4.3 that derived figure is a “housing requirement” ;  

40.4.4 it is a requirement which applies across the plan area of the relevant strategic 

plan. 
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41.  The refusal of the D DGR to consider 61- 010 – 012 is based on premise that MOU 2 

is produced outside the plan making process. As set out in the Summary Grounds and 

Reply to Summary Grounds of Resistance the safeguards of complying with this 

guidance throughout the plan-making process are not met in respect of  MOU 2 and the 

guidance relied upon within the D D GR ( specifically 2a -013 ) plainly applies to plan 

making.   

 

F Issues and Options Consultation  

 

42. At D D GR §32 it is noted by the Defendant that the Issue and Options consultation 

recognises there is a number of dwellings for the Defendant under the standard formula.  

The prospect for that number to change was and is “as part of the local plan process”.  

 

G.(i) The Housing Study  

 41. The consultation exercise referred to at D DGR §35 was supported by a differently 

worded “Housing Study” than that which eventually was produced along side MOU2. 

The differences in wording between the October 19 Iceni  report and the March 20 

Iceni  report ( which is the document referred to by the D D GR as the Housing Study 

) are set out in the Summary Grounds of Claim (at §24-30) specifically noting that 

unlike the October 19 Iceni report ( which was consulted upon ) the March 20 Iceni 

report now drew a distinction between the requirement for the plan and the use of a 

distribution for the calculation of five year land supply “ and appropriate development 
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management “ in advance of adoption ( Bundle p 279 ) . It is clear that the March 20 

Iceni report at §2.19 recognises that ID 2a-013 is applicable to the plan making process 

and it is plain that this is an exercise in strategic policy making. Moreover, in the 

March 20 Iceni report the authors explicitly refer to ID 61-011 which is one of the 

paragraphs that the D DGR refuses to consider ( Bundle p 278-9 ).  

 

42. The explanation for the distribution of housing in MOU 2 set out in D DGR §36-42 

shows as pleaded in the Summary Grounds of Claim that MOU 2 is based upon the 

opinions on a whole range of issues comprised within the Iceni analysis. The analysis 

itself acknowledges this and that there are a variety of ways that distribution of housing 

need can be looked at by them in their report which considers whether the standard 

method should be followed or not ( see section 4 ) and concludes that it should not 

“necessarily be maintained moving forwards”( §4.14).          

 

43. MOU 2 and adoption of MOU 2  

D DGR at §44 refers to the adoption of the redistribution in accordance with the Iceni 

analysis. It is noted that whilst the MOU 2 is itself not a Statement of Common Ground 

there is a commitment to an annual Statement of Common Ground which would make 

use of the figures arising from the redistribution in MOU2 until or unless varied. This 

could continue until 2023 or beyond in the event of slippage in the LDS.  

 

44. At D DGR §45 the Defendant makes clear that MOU 2 was approved by the Leader.  
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45. At D DGR §47 refers to solus SM and solus LHN :-  

 

45.1 These are expressions not contained in national planning policy, PPG, the DDR 

nor the Decision, they are  created for the purposes of defending this claim;  

45.2 They are misleading as there is a Standard Method figure and this is acknowledged 

in the Iceni analysis and elsewhere–  it is a single figure and there is no other 

standard method figure;  

45.3  With respect to LHN -  as the glossary to NPP3 makes clear this is that same 

single number. Whilst the D DGR  does not grapple with the glossary definition 

of LHN - it is not compatible with the defence of this claim or the Decision that 

the figure in the MOU 2 falls within the narrow remit for an alternative number 

namely (  or, in the context of preparing strategic policies only, this may be 

calculated using a justified alternative approach as provided for in paragraph 60 

of this Framework) . “ 

[ emphasis added by underlining ].  

 

46. From D DGR §47-49 it is clear that if  the approval of MOU 2 has been informed by a 

failure to properly interpret NPPF 3 and PPG then the DDR seriously misleads the 

Leader.  

  

47. Not only was the MOU 2 approved by the Decision, the Decision was that the MOU 2 

will be “implemented for Development Management purposes in the 

determination of planning applications henceforth”.  (Bundle p/188-9) 

 

[ emphasis added ]  
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48. The D DGR at I prior to §51 refers to “ MOU2 Statement of Common Ground (May 

2020). This is a document entitled “Memorandum of Understanding and Statement of 

Co-operation: Relating to the Provision and Distribution of Housing Land  Statement 

of Common Ground May 2020”. It is for limited purposes and post dates and relies on 

the MOU 2. It does not comply with PPG requirements in respect of a Statement of 

Common Ground prepared in the context of the plan making process as referred to by 

the evidence of Mr Walton at (w/s ) §35 ( Bundle p/94) but as the grounds all relate to 

MOU 2 from which it derives it’s meaning it adds nothing further to this claim. 

 

49. As set out above the Chain House Lane Appeal decision has now been quashed.   

 

50. Chorley Council ( IP7(9) ) make reference to a planning appeal which takes MOU 2 

into account at  IP 7(9) DGR §13-16. By an appeal decision dated 11th August 2020 ( “ 

the Pear House Lane AD” ) an Inspector appointed by the Secretary of State allowed 

the appeal. For the avoidance of doubt  this Appeal Decision is only of persuasive 

interest to the grounds of legal challenge in this case . However , it is relevant having 

been expressly relied upon within the submissions of  IP7(9) DGR at pages 3-4. The 

Pear House Lane AD rejects arguments which overlap those being presented by the 

Defendant in the D DGR.  Within the Pear House Lane AD the parties to the appeal 

agreed that, as at 1 April 2020, the minimum LHN for IP7(9) calculated using the 

standard method is 569 dpa,  ( Pear House Lane AD §16).  

 

51. At Pear House Lane AD §19 the Inspector considers:-  

 

“ firstly, whether it is acceptable in principle, in this case, to assess the 5HLS against a 

housing need or requirement other than the standard method figure; and secondly, the 

weight that should be attached to the alternative figure, in this appeal, in light of the 

evidence and the stage the Councils have reached in the strategic policy making 

process.” 
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52. At Pear House Lane AD §20 the Inspector records common ground between the main 

parties:-  

 

“ On the point of principle, it is common ground between the main parties that the LHN 

for Chorley borough should be calculated using the standard method in accordance with 

the footnote 37 and paragraph 73 of the Framework [fn 7]. Paragraph 60 and the 

definition of LHN in Annex 2 of the Framework permit an alternative approach to the 

standard method to be used to calculate the LHN in the context of preparing strategic 

policies only, where exceptional circumstances justify this. However, the Council does 

not seek to argue that there are exceptional circumstances for taking an alternative 

approach for calculating Chorley’s LHN. [fn8].  

 

Fn 7. Paragraph 2.6 of the Housing Requirement and 5 Year Housing Supply Statement 

of Common Ground( SoCG).  

 

Fn 8. Confirmed by Nick Ireland (Iceni) in answers to cross examination 23 June 2020.  

 

 

53. At Pear Lane House AD 21-23 the Inspector lays out the issues in the appeal in respect 

of MOU 2:-  

“21. Instead, the Council refers to paragraph 2a-013 of the Planning Practice  

Guidance (PPG) on how LHN should be calculated where plans cover more than 

one LPA area [fn9]. In such circumstances, the PPG states that the housing need for 

the combined area should be at least the sum of the LHN for each LPA within the 

area, but that it will be for the strategic policy-making authority to distribute the total 

housing requirement arrived at across the plan area. This is the approach the Council 

has taken jointly with the Central Lancashire authorities and on which the 

redistribution of LHN in MOU2 and the May 2020 SoCG is based. 

 

22. The Council maintains that it is legitimate to rely on this redistribution of LHN 

on an interim basis, for monitoring and calculating the 5YHLS, until the adoption 

of the replacement CLLP. That is clear from the agreement between the three 

Councils in paragraph 8.1 of the MOU2. The implication of this is that a housing 

requirement based on the redistribution of LHN set out in MOU2, as well as 

informing the emerging CLLP, is to be relied upon as a material consideration for 

decisions on planning applications and appeals in the meantime, where the 

existence of a 5YHLS is at issue. The Council has sought to argue that MOU2 is 

not material consideration for decision-making. However, it forms the basis for the 

Council’s case that it can demonstrate a 5YHLS, and, therefore, is a material 

consideration in this appeal. 

 

23. Whilst paragraph 2a-013 of the PPG does not prohibit LPAs in joint plan areas 

from relying on a redistribution of LHN figures to determine planning applications 

in advance of the adoption of their plans, this paragraph ostensibly applies to plan-

making rather than decision-making. This is clear from the question it seeks to 
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answer [ fn 10]  and its repeated references to spatial development strategies and 

policy-making. The national guidance on how housing need should be calculated 

for the purposes of decision-making is found in section 68 of the PPG on Housing 

supply and delivery [fn 11] . 

[ emphasis added ] .  

 

Fn9  Paragraph : 013 Reference ID : 2a-013 -20190220 in the Housing and 

economic needs assessment section of PPF  

Fn 10 ‘How should local housing need be calculated where plans cover more than 

one area?” 

Fn 11 To which the reader is directed from PPG paragraph: 016 Reference ID: 2a-

016-20190220  

 

54. The Inspector arrives at a conclusion in respect of the true construction or 

interpretation of NPPF 3  § 73 and footnote 37 and relevant PPG including 21-013. 

This is the plain and obvious construction and interpretation arrived at by the 

Claimant in this claim and not that upon which is MOU 2 is erroneously based as 

explained in grounds 1 and 2 of the Claimant’s summary grounds. This is set out 

at the Pear Tree Lane AD at §24-25 as follows: 

 

24. The courts urge treating the PPG with considerable caution when there is a 

dispute about its interpretation, given that it is intended to be guidance not policy. 

However , the guidance in the PPG on calculating housing need and the 5 HLS for 

decision-making purposes mirrors the policy in paragraph 73 and footnote 37 of the

 Framework, that where the adopted housing requirement is more than 5 years old and  

the strategic housing policies need updating, as in Chorley, the 5YHLS will be 

measured against the LHN using the standard method [ Fn 13 ]  

 

25.The standard method was introduced into national policy in the 2018 Framework 

as the new baseline for assessing 5YHLS in the absence of an up to date plan, in order 

to incentivise LPAs to get plans in place [Fn 14]. Therefore, it is reasonable to conclude 

that the guidance in paragraph 2a-013 of the PPG is not intended to allow for a 

redistribution of LHN in joint plan areas to provide the basis for calculating 5YHLS 

in decision-making in advance of that distribution being properly tested at examination 

and found sound. For the PPG to do so would run counter to the definition of LHN in 

the Framework and the clearly stated policy on the application of the standard method 

in decision-making.” 
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Fn 12 Solo Retail Limited v Torridge District Council [2019] EWHC 489 (Admin) (ID 

13) [33]  

Fn 13 Paragraph : 005 Reference ID: 68-005 -20190722 of the Housing supply and 

delivery section of the PPG 

Fn 14 Paragraph 1.15 of the White Paper on Fixing our broken housing market, 2017 

(CD7.06) 

 

55. Having reached that clear conclusion the Inspector was then faced with a legal 

argument from IP7(9) that he could not give effect to that true and proper meaning by 

reason of judgments in case law. The Inspector attempts to deal with this erroneous 

argument from IP7(9) which is repeated and enlarged in the D DGR in the following 

way at the Pear Tree Lane AD §26:-  

“26.Nevertheless, to date the courts have held that it is not unlawful for an LPA to rely 

on a housing requirement or an apportionment of housing need for decision-making 

purposes, even if this is not contained in an adopted plan [ fn 15] . I recognise that the 

St Modwen and Oadby & Wigston judgements predate the standard method and the 

Harrogate judgement related to a planning permission granted before the latest version 

of the Framework [ fn 16) made clear that LHN could only be calculated using an 

alternative approach in the context of preparing strategic policies. However, these 

judgements remain and establish the principle that an apportionment of housing need in 

an emerging joint plan can be a material consideration in decision-making. Therefore, I 

consider below the evidence for and against the apportioned housing need figure based 

on the analysis in MOU2 and the weight that should be attached to it. 

  

Fn 15 St Modwen v SSCLG and East Riding [2016] EWHC 968 (Admin) (CD11.04); 

Oadby & Wigston BC v SSCLG [2016] EWCA Civ 1040 (CD 11.17); R (Oxton Farm) 

v Harrogate BC 7 Anr [2020] EWCA Civ 805.  

Fn 16 Published in February 2019 

 

 

56. Having found that the redistribution contained in MOU2 was a judgment and that a 

different judgment could be justified the Inspector noted that there was evidence in the 

area of IP7(9) of competing concerns in respect of applying the standard method of 

distribution as opposed to “ adopting a requirement based on the MOUR 2 

redistribution” ( Pear Tree AD §29-30) before dealing with the contentions in §31-34 

as follows:- 
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“31 All of the above and the rebuttals submitted by both parties to these points, 

constitute arguments and evidence which need to be properly tested through the 

emerging CLLP preparation and examination process, in order to arrive at a housing 

requirement for the sub-region and for Chorley, which satisfies the tests of soundness 

in paragraph 35 of the Framework.  Whilst MOU2 was the subject of consultation, it is 

evident21 that there are significant and substantive objections to the proposed 

redistribution of the LHN and the evidence which supports it, which remain outstanding 

and will need to be resolved, ultimately through the CLLP examination. The Court of 

Appeal has established that ‘it is not for an Inspector on a S78 appeal to seek to carry 

out a sort of local plan process so as to arrive at a constrained housing requirement 

figure’22. 

 

32. Paragraph 48 of the Framework allows weight to be given to policies in emerging 

plans, according to the stage of preparation, the extent to which there are unresolved 

objections and the degree of consistency to the Framework. This guides my assessment 

of the weight that can be given to a housing requirement based on the redistribution of 

LHN in MOU2, as a policy document which informs the emerging CCLP. The emerging 

plan is at a very early stage and carries limited weight in this appeal. Although the 

MOU2 redistribution is an agreed position by the LPAs, there are significant unresolved 

objections to the recommended figures, which may result in Chorley’s apportionment 

being modified following examination. For these reasons and in the light of my 

consideration of the evidence submitted, I attach limited weight to the housing 

requirement figure for Chorley of 278 dpa in this appeal. 

 

33.However, full weight can be attached to the standard method LHN figure for Chorley, 

given that its value and use in this case are entirely consistent with the Framework and 

the PPG. Accordingly, I conclude that the figure of 569 dpa should be used for the 

purposes of calculating the 5YHLS in this appeal. This would also support the 

Government’s objective, in paragraph 59 of the Framework, of significantly boosting 

the supply of homes. 

 

34.In reaching this view, I have had regard to the previous decision for the appeal site 

in 201723. Whilst the Inspector in that appeal applied a redistribution of the objectively 

assessed housing need (OAN) for Chorley based on the 2017 version of the MOU24 

(MOU1) in order to calculate the 5YHLS, the apportionment in MOU1 aligned with the 

adopted CLCS, rather than an alternative arrangement. In addition, national policy on 

the calculation of 5YHLS at the time of that decision was very different, in that it 

predated the 2018 Framework and the introduction of the standard method. However, I 

also note that in the Chain House Lane appeal decision25, which dealt with the draft 

version of MOU2 in the context of the new Framework and the standard method, the 

Inspector gave limited weight to the draft MOU2 and concluded that the standard 

method LHN figure for South Ribble should be used in that case. I have explained my 

reasoning for attaching limited weight to a housing requirement based on the 

redistribution of KHN in MOU2 in the light of the evidence in this case.   

 

Fn 21 From the report on the consultation of the Revised Joint MOU to the Central 

Lancashire Strategic Joint Advisory Committee in January 2020 (ID24) 

Fn 22 City and District of St Albans v Hunston Properties [2013] EWCA civ 1610 [26] 

( CD 11.12 ) 
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Fn 23 APP/D2320/W/17/3173275  

Fn 24 Joint MOU and Statement of C-operation relating to the Provision of Housing 

Land, September 2017 (CD 7.22)  

Fn25 APP/F2360/W/19/3234070  

 

[Emphasis added]  

 

 

Response to matters of legal principle set out in the D DGR  

57. The summary of the legal principles which underpin this claim are set out in the 

Summary Grounds at §37-48 and the Reply to the Summary Grounds of Resistance.  

  

58. The case of Gladman Developments Ltd v Canterbury City Council [2018]  EWHC 

1611 (Admin) at [23] per Dove J was subject to an appeal to the Court of Appeal. In 

the reported decision of the Court of Appeal at [2019] EWCA Civ. 669 it is clear that 

the issue that arose was at it’s core a difference of view on a development plan and 

whether the identification within the development plan of policies which identified 

locations where housing development would be acceptable carried the necessary 

implication the corollary where it would be not or was alternatively silent on that issue.  

Whilst there is no issue that the approach of Dove J reflects the approach to 

interpretation of policy agreed in this case and set in the Summary Grounds of Claim 

at §38 -this is a different context to the matters giving rise to claimed errors of law in 

the grounds of claim. There is no need to consider the meaning of development plan 

policy in the CLACS in this case. There is no dispute that CLACS policy 4 provides a 

distribution of housing between the three authorities. CLACS Policy 1 is irrelevant to 

the existence or otherwise of an error of law in this case which is concerned with 

interpretation of national policy and guidance in the Decision and the true character of 

MOU 2. The correct consideration of the context in Gladman Development Ltd v 
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Canterbury City Council is shown on §22 of the judgment of Lindblom LJ in the Court 

of Appeal:-  

“22.  The interpretation of development plan policy, however, is ultimately a matter of 

law for the court. The court does not approach that task with the same linguistic rigour 

as it applies to the construction of a statute or contract. It must seek to discern from the 

language used in formulating the plan the sensible meaning of the policies in question, 

in their full context, and thus their true effect. The context includes the objectives to 

which the policies are directed, other relevant policies in the plan, and the relevant 

supporting text. The court will always keep in mind that the creation of development 

plan policy by a local planning authority is not an end in itself, but a means to the end 

of coherent and reasonably predictable decision-making, 

 

59.  Hopkins  was concerned with interpretation of NPPF and the passages in Hopkins per 

Carnwath at [22]-[26] are agreed to apply as Holgate J made clear in the case of 

Gladman Developments Ltd v SSHLG & Corby BC [2020] EWHC 518 (Admin) §73-

77 culminating at §77 with this:-  

“77. “ Planning policies are intended to guide or shape practical decision-making, and 

should be interpreted with that purpose in mind. They have to be applied and 

understood by planning professionals and by the public to whom they are primarily 

addressed. Decision- makers are entitled to expect both national and local planning 

policy to be as clearly and simply stated as it can be and, however well or badly it 

may be expressed, the courts to provide a straightforward interpretation of such 

policy (Mansell at [41]; Canterbury at [23]; Monkhill at [38]). “ 

 

60. In reconciling the authorities of Hunston, St Modwen and Oadby & Wigston the 

Claimant relies on the following general  propositions:-  

 

60.1 The interpretation of national policy is a matter of law;  

60.2 A straightforward interpretation of national policy should be taken;  

60.3 The more straightforward the interpretation is the less reliance may need to be 

placed on context in order to arrive at a legally correct meaning;  
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60.4 Guidance and policy are arrived at differently and guidance should be interpreted 

in a way that properly reconciles with policy which it is intended to support where 

the meaning of the latter is clear; 

  

61. It is agreed that Hunston arose in the context of NPPF 1 as indeed did St Modwen and 

Oadby & Wigston. However, the passage in the judgment of Keene LJ in  Hunston at 

the summary grounds of claim does apply to the setting of a requirement figure which 

is a matter for the local plan process and in accordance with national policy and properly 

interpreted and guidance applicable to the current claim. The reasoning is entirely 

apposite in this context. 

   

62. St Modwen before Ousely J [ 2016] EWHC 968 (Admin) did not and does not seek to 

introduce a general principle of law that where there is a history of joint working and a 

single housing market area such that should the individual authorities working together 

wish to agree a distribution of housing need within that HMA “on whatever basis” 

policy will enable them to implement such a decision and adopt it for development 

management purposes outside of the plan making process and that such an agreement 

can be unashamedly “policy on”. The response to D DGR at §62-63 is as follows:-  

 

62.1 The reasoning of Ousely J is obiter ( see §64 and 74);  

62.2 The context was one in which the SHMA in relation to the wider HMA had been 

produced and was evidence within an emerging local plan process but was yet to 

be tested ( §66 & 78 );  

62.3 Within the Inspector’s conclusions accepted by the Secretary of State reported in 

the Ousely J judgment at §9 reference is made to IR 13.64 :-  
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“Use of an HMA-based figure should be understood as part of the first stage of 

formulating the requirement according to national policy rather than the second 

stage of applying a constraint on the basis of policy making.”  

62.4 The context is one in which the basis used in arriving at the distribution was a 

SHMA for the combined areas of ERYC and Hull City in the context on clear 

words of the NPPF to assess needs by reference to the housing market area . (§78); 

62.5 That was in turn based on §159 of NPPF1 (§67& 77)  which no longer applies and 

has been replaced by §60 NPPF3. There is no longer a requirement to provide a 

SHMA and the national policy and guidance has been simplified – the reference 

to “on whatever basis “ reflects the prior uncertainty and scope for difference 

under prior national policy and guidance which the new national planning policy 

( and associated guidance ) on the standard method does and is intended to 

remove;  

62.6 The St Modwen context was one in which a basis for apportionment of need had 

to be found  “on whatever basis ( §79). It can readily be seen that no such basis 

needs to be found under the standard method.   

 

63. The Reply to the Summary Grounds of Resistance shows that Lindblom LJ in Oadby 

& Wigston at 38-41 in fact reveals why a legally impermissible approach has been taken 

by the Defendant.    

 

Significant change to NPPF  
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64. It is agreed that the introduction of the standard method is a significant change. As set 

out in the summary grounds, reply to summary grounds of resistance and in this reply 

there can be no doubt as a matter of proper interpretation of NPPF 3 and PPG that this 

has been misinterpreted, misunderstood and misapplied in the Decision and in the D 

DGR.  

Whether a document is a DPD  

65. There is no disagreement in respect of the matters set out at D DGR §66-7.  

66. The proposition at D DGR §68(i) is agreed.  

67. The full wording of §67 of the judgment of John Howell QC sitting as a Deputy High 

Court Judge in  R(RWE Npower ) is relevant to context :-  

“ As Mr Harwood rightly pointed out, what all “local development documents”, 

including “supplementary planning documents”, contains are “policies” relating to the 

use and development of land. What regulation 5(1)(a) is thus concerned with are 

statements that contain policies, which are described in sub-paragraphs (i) to (iv). But 

in my judgment regulation 5(1) is not concerned with documents containing statements 

that merely repeat the policies contained in the adopted local plan or in another “local 

development document” by way of background or for the sake of clarity. Those will 

already have been prepared and adopted. It is concerned with the preparation of policy 

statements that are not already contained in such documents. It is thus documents 

containing statements of such new policies which article 5(1)(a) requires to be prepared 

as “local development documents” in accordance with the 2012 Regulations.”  

 

68. The principle at D DGR § 68(c) is agreed;  

69. Policies “however expressed “ can be dealing with statements of a general nature such 

as a generally statement (policy) of general application (“development and use of land”) 

which in that context (5(1)(a) of being development being that which the authority 

wishes to encourage. ( see Skipton at [81] );  

 

70. In interpreting the regulations it is necessary to have regard to the basic underlying 

policy of the legislation and of the code which is that the development plan is the place 
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in which to address policies regulating development ( see Gilbart J in William Davis 

Ltd v Charnwood BC at §61-64 ) ; 

 

 

71. The case of R (Miller Homes Ltd ) v Leeds City Council [2014] ( Miller ) 82  Admin is 

plainly dealing with a context in which the existing policies  in the adopted plan had to 

be complied with within the wording of the document ( see Stewart J at §14 ) as distinct 

from replacing a policy wording (accordingly clearly policy) in an existing 

development plan (CLACS Policy 4). 

 

72.  In principle where an existing policy is being effectively replaced and implemented for 

development management purposes this shows that the policy is being effectively 

created.( Skipton per Jay J at §64) ( Bundle p/924 ). 

 

  

 

73.  It is considered that the scale and distribution of housing throughout the area of the 

Defendant is development which the Defendant as so distributed wishes to encourage.( 

5(a)(i) or regulate the development of [ 5 (a) (iv) ] ( see MOU 2, DDR and the Decision 

“ will be implemented for Development Management  purposes in the determination of 

planning applications henceforth ); 

    

74. It is agreed that the “and” in reg. 5(1)(a)(iv) should be read disjunctively ( see Skipton  

per Jay J at §73(2) ( Bundle p/930).  

 

75.  Miller indicates that development management policies under 5(1)(a)(iv) are those 

which regulate the development or use of land. ( Miller para 36) .  
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Response to submissions in the D DGR I responding to the grounds of claim  

 

Ground 1  

76. The error of law in ground 1 is clear and obvious in that the Defendant has not used the 

standard method set out in NPP3 nor guidance nor has the Defendant arrived at a LHN 

within the meaning of NPPF 3. 

  

77. This ground is entirely made out and in respect of further matters (including findings 

of law)  now overwhelming so:-  

 

77.1 MOU 2 was considered in the course of the judgment of Dove J in Wainhomes 

[2020] which did not consider that the calculation arrived at by IP6 [8] amounted 

to deployment of the standard method but a method using “a Housing Study which 

contained housing figures which had been adjusted by as an as yet inchoate 

emerging policy” or a future exercise in policy making “ -  both conclusions are 

inconsistent with the defence under grounds 1-3;  

77.2 It is clear that the Defendant, including within the D DGR has left out of account 

both the new [ to NPPF 3 ] glossary definition of LHN or the consultation that led 

to it;  

77.3 In considering the approach of Lord Carnwath in Hopkins regard can be had to the 

true construction arrived at by the Inspector in the Pear Tree Lane AD at §24-25 

of Pear Tree AD.  This appeal decision only supports considering the 

redistribution in  MOU 2 as part of the early stages of plan making and not as an 
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implementable interim policy tool outside plan making as untenably contended to 

be lawful (in accordance with NPPG and PPG ) in the D DGR.  

 

77.4 The meaning of Paragraph 2a-013 is straightforward but does not mean what is 

being suggested in D DGR at §74-5. The straightforward meaning and 

interpretation of this PPG is that:-  

 

77.4.1 set by the scope of the paragraph to be properly derived from the heading 

“How should LHN be calculated where plans cover more than one area”;  

77.4.2 It is accordingly addressed to a context of plan making not a separate and 

discrete exercise in the production of strategic policies in advance of plan 

making;  

77.4.3 The contents if §74.i D DGR  supports the claim and is in conflict with D 

DGR;  

77.4.4  “such cases” refers to the making of a plan;  

77.4.5  the final sub-paragraph is accordingly dealing with the position after the 

making of such a plan which will have set strategic policy to distribute the 

total housing requirement arrived at ( having been examined ) across the 

plan area;  

77.4.6 the Claimant repeats paragraph 38 above.  

 

78.   The use of the standard method outside the plan making context is not in dispute but 

does not in any way undermine the claim as contended for in D DGR §76. It is one of 

two courses lawfully available to the Defendant as a matter of true construction and 

meaning as ground 1 itself makes clear.  
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79. The final sub - paragraph is referring to local housing need which is that under the 

definition of local housing need – the single ascertainable figure which is that provided 

for under the SM calculation - until a spatial development strategy has arrived at a 

potentially redistributed figure through the plan making process. This figure should be 

used once duly arrived within the plan making process and not revisited as thereafter 

set out.  

 

 

80. The reliance on St Modwen and Oadby & Wigston is entirely misplaced for the reasons 

set out at § 62-63 above and within the Reply to the Summary GR makes clear. There 

is no departure from principle and the true construction is entirely obvious.  Moreover, 

the D DGR leaves out of account the glossary definition of LHN, the consultation in 

respect thereof and those matters are critical as the reasoning of the Inspector in the 

Pear Tree Lane AD makes clear. The language of falling victim to a purely formulaic 

approach is revealing. The standard method is exactly that - a formula which is clear 

straightforward and was intended to cut through the cost and uncertainty of alternative 

approaches by providing a clear and ascertainable single figure.  

 

81. The contents of §77 iv are entirely misconceived. There is a challenge as a matter of 

law and fact to the redistribution within MOU2. As a matter of law there is a challenge 

under the grounds of claim and the matters within MOU 2 are not derived as matters of 

unchallenged fact but as matters of acknowledged opinion when a range of alternative 

opinions are implicit in the Housing Study which is the basis of MOU2 and there is no 

need to challenge those opinions in this claim as they themselves are not any sort of 

application of national policy under the standard methodology. This is abundantly clear 

from the judgment of Dove J in Wainhomes.  
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Ground 2 

 

82. The Housing Study provides an explanation of the national policy and guidance upon 

which it is based and provides the evidential basis for explaining why it is believed the 

standard method should not be followed. In acknowledging that the standard method is 

not being followed it is in this respect more accurate than the D DGR but it is not 

providing any sort of figure under the standard methodology. The correct position in 

respect of policy and guidance is set out in the claim [ ground 1  ] including at §15-17 

and within the glossary definition of LHN. 

  

83. The MOU 2 uses an analysis which is explicitly policy on. If it were being relied upon 

as evidence  for the purposes of future plan making that - would be unobjectionable -  

what is legally objectionable (and an error under ground 2 ) is to enter the Decision to 

implement the distribution arrived at within the Iceni analysis ( which MOU 2 does ) 

for development management purposes - having been misdirected that the Iceni 

analysis is consistent with NPPF 3 and PPG which it is not ( ground 1),  when the Iceni 

report itself is directing itself as to the foundation for the report – in which respect it 

refers to NPPF policy in  §27  as referred to in the summary grounds of the claim at §55 

as further referred to in the Reply to the Summary Grounds of Resistance and other 

guidance including ID 2a-013 which is applicable to plan making but not a policy on 

policy tool outside the plan making process. ( see summary grounds §25-26, 28-30 ( 

referring to ID 2a-013 §2.19 at  ) and at §56 ). The March 20 Iceni Report at §2.19 

states:-  
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“2.19 In instances where local housing need is being calculated for Local Plans which 

cover more than one area -  as in the case of Central Lancashire which as an existing 

joint Core Strategy and is working to prepare a new joint plan - the PPG [ fn 7 ] states 

that the housing need for the defined area should at least be the sum of the local housing 

need for each local planning authority within the area. It will be for the relevant strategic 

policy-making authority to distribute the total housing requirement which is then 

arrived at across the plan area. Councils are required to both develop and maintain 

Statements of Common Ground by Para 27 in the NPPF 3 which makes available 

through the plan-making process. Such Statements are expected to address the 

distribution of needs in the area and record agreements that have been reached. [fn8]. 

The revised MOU is intended to demonstrate effective and ongoing joint working 

consistent with Para 27 in the Framework.”      

 

 Fn 7 Paragraph : 013 Reference ID: 21-013-20190220  

 Fn 8 Paragraph: 011 Referene ID: 61-011 -20190315 

 

84. The nature of the Iceni analysis identified in the Wainhomes case and the Pear Tree 

Lane AD as identified at §22-24 and §51-57 above are also relied upon.   

 

 Ground 3  

 

85. The premise of §84 is misplaced – where a single figure is readily arrived at under the 

SM there is nothing remarkable about the LHN being only displaced by the making of 

policy as an exercise is in plan making. Indeed this is clearly an intended policy 

consequence.  

 

86. The policy interpretation contended for in the claim is straightforward and supported 

by the wording of policy, PPG and the consultation papers as set out previously. It is 

supported by the interpretation of an Inspector appointed by the Secretary of State ( 

Pear Tree Lane AD ) and the allegation that the Defendant’s approach is to be seen as 

an exercise in policy - making is consistent with the judgment of Dove J in Wainhomes.  
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87. It is not accepted that statements within MOU 2 cannot amount to  statement within 

regulation 5(a)(i). The statements are in respect of the amount and distribution of 

housing departing from and not drawing lawful provenance from either national policy 

or guidance and cover pivotal statements concerning the development and use of land 

as did Policy 4 CLASC which MOU2 seeks to replace for the purposes of development 

management under 5(a) (i) and (iv).  

 

88. The reference to merely repeating policy is misplaced:-  

 

88.1 MOU 2 does not repeat CLACS 4 it changes it and provides new policy wording 

to replace it;  

88.2 MOU 2 does not repeat national policy it departs from it.    

 

89. MOU 2 is of course a matter against which planning applications are to be assessed. 

This is set out within the Decision itself and is clear from the DDR. Policy 4 CLACS 

is self evidently policy in a development plan and to characterize the document which 

replaces the key provisions which are the statements of the numbers for distribution 

with alternative such statements as having a similar legal character is consistent logical 

and clear.  The fact that statements do not of themselves reveal whether a 5HLS exists 

or otherwise is entirely consistent with any development plan policy which sets a 

housing requirement.  

 

90. The policy in MOU2 can be met or otherwise. The number used for development 

control as so distributed within MOUS 2 will be met or otherwise. The number used 
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will lead to a finding of 5 HLS or otherwise. The tilted balance will be found to apply 

or otherwise. 

 

  

91. MOU2 2 does contain a period of application including at 8.1 (c))(Bundle p/196-7).  

 

92. The distribution considered at 6.10 drawing from section 4 of the Iceni Analysis and 

provides a policy explanation to the redistribution which is set out at 6.10 - 6.11 which 

is to be applied as policy (8.1(b) ). This distribution of homes is a statement of policy 

self-evidently seeking to encourage housing to that extent in the local plan area and 

seeking to manage development in accordance with that distribution. It is entirely clear 

that this distribution is intended to guide the determination of planning applications and 

this is further clear from the wording of the Decision.  The derivation for the distribution  

is not national policy or guidance but evidence in the Iceni analysis ( 7.3 ).    

 

 

93. 7.1 and Table 2 is also explanatory text to the policy and itself shows that MOU 2 

contains a different distribution to that calculated through the standard methodology. 

Thus, it is clear that the statement of policy seeking to regulate housing development 

in the Preston area is to replace set out in development plan policy ( 8.1(a) ) and is not 

the distribution under the standard method (table 7.1 and Table 2 ) .   

 

94. As above the statements do fall within regulation 5(1)(a)(i) and (iv).  

 

95. The D DGR at §106 correctly states the position.  

 

      Ground 4  
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96. The Chain House AD has now been quashed by Order of the High Court.  

97. The consideration by the Inspector in the Chain House AD of the Housing Study which 

underpins MOU 2 as the basis of the earlier draft JMOU figure was directly in issue 

and this Court is now bound to have regard to the judgment of the same Court in this 

respect.  

98. The error of reasoning identified in the summary grounds at 68.3 overlaps the errors of 

reasoning on the part of the Defendant alleged elsewhere within these grounds. This 

formed part of the reasoning of the Court in Wainhomes as set out above at §22-24 and 

the errors of reasoning have infected the approach of the Defendant to this case. For 

example it is clear that what is being relied on by the IP6(8) is properly to be regarded 

as an exercise in emerging policy which is inconsistent with the position being taken 

by the Defendant in the current claim.  

99. Ground 4 is made out.  

 

Ground 5  

100. If ground 3 succeeds so does ground 5 as in order to properly formulate a policy 

document which should be a DPD it follows that to lawfully do so under the 

Constitution a decision of Full Council is required.  

101. This decision which was taken by the Leader. The basis of ground 5 in respect 

of key decisions is not pursued. 

 

Section 31 of the SCA 1981  

102. The illegality at issue in this case is not whether planning permission was 

lawfully refused by the Defendant but whether the Decision in this case was lawfully 
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arrived at by the Defendant. The Defendant seeks to persuade the Court that Section 

31(2A) applies in such circumstances.  

103. The outcome can only relate to the approval or otherwise of MOU 2 which has 

been lawfully reached or otherwise. If it is unlawfully reached it will be the result of 

the Defendant having been seriously misled in the DDR and there is no good reason 

why an unlawful decision should be allowed to stand as a matter of proper 

administration with potential implications until 2023 and beyond. The outcome for the 

Claimant needs to be seen in that context.  

104. Moreover, this is not a case in which the ramifications are limited to the 

Claimant alone as the position of IPs 1 -6 [ not IP6(8) nor IP7(9) ] makes clear.  

105. The D DGR refers to the outcome for the Claimant in the Claimant’s planning 

appeal. If the MOU2 is quashed then this document and alternative distribution will not 

feature in the planning appeal. It will not be available for the Defendant to argue for an 

alternative distribution and the policy basis will be clear in that the standard method 

will apply. The only alternative that may arise is that CLACS 4 will in effect be used 

on the basis that MOU 1was a review following the quashing of the Chain House 

Appeal decision.  

106. Moreover, following the quashing of the Chain House Appeal decision the case 

for the application of the titled balance applying to the planning appeal of the Claimant 

strengthens – as the reasoning of Dove J in Wainhomes has implications for the 

application of the titled balance arising from important policies such as ENV 1 of the 

Preston Local Plan which was mentioned in the refusal of the planning application by 

the Claimant to the Defendant. The use of the standard method needs to be clear and 

unencumbered by the MOU 2 as different arguments are continuously being presented 

in respect of MOU2.  
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107. Either the position is that that MOU 1 is a review – in which case the Defendant 

cannot demonstrate a 5 year housing supply ( as effectively the distribution is per 

CLACS policy 4 and the tilted balance will apply ) or the LHN is properly interpreted 

and  applied without substituting an unlawfully derived figure and therefore paragraph 

11(d)(ii) of NPPF 3 is applied as Policy  4 CLACS is out of date. Either way the position 

of the Defendant in the January 2019 committee report shows how far removed this 

case is from the high threshold of Section 31 SCA.    

 

             .    

 

PAUL G TUCKER QC  

GARY A GRANT  

2nd September 2020  
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