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FAO Ben Sandover 

Planning Department 

Preston City Council 

Town Hall 

Lancaster Road 

Preston 

PR1 2RL 

2 Colmore Square 

38 Colmore Circus 

Queensway 

Birmingham 

B4 6SH 

DX 701863 Birmingham 6 

 

T 03700 864000 

F 03700 864001 

 

tim.willis@shoosmiths.co.uk 

T 03700 864095 

 

Delivered: By E-mail and Post 

 Your Ref  

Our Ref TDW ljp M-00859564 

Date 10 February 2020 

 

 

Dear Sir, 

 

PLANNING COMMITTEE: 13 FEBRUARY 2020 
OUTLINE PLANNING APPLICATION (06/2018/0884) UP TO 140 DWELLINGS  
BUSHELLS FARM, MILL LANE, PRESTON, PR3 2BJ (“SITE”). 

 

The above application is the subject of an extant resolution of the Council’s Planning Committee (10 

January 2019), to grant planning permission.  

 

We note that the application (and a number of other applications), will be referred back to Planning 

Committee on 13 February with a changed recommendation of refusal.    

 

We are instructed by the Applicant and have had the benefit of reading the letter, dated 31 January, 

sent to the Council by our client’s planning consultant, PWA Planning concerning the revised 

recommendation(s). A copy of that letter is attached for your convenience.  

 

We have noted and fully endorse PWA Planning’s concerns as set out in that letter and echo their 

view that the Council’s overarching approach to the re-determination of our client’s application is 

flawed.  

 

In short, the sole justification for the Council’s change of approach is based on conclusions reached by 

an Inspector in the ‘Land to the South of Chain House Lane, Whitestake, Preston’ decision letter of 13 

December 2019. (“Decision Letter”). Specifically, on matters concerning calculation of 5 year housing 

land supply. The Council see this as justification for their now disapplying the “tilted balance” in favour 

of development.  

 

However, reliance by the Council on one decision in a separate administrative district as justification 

for a wholesale review of its approach to decision making in Preston is clearly perverse and irrational 

and potentially subject to legal challenge.  

 
There is an obvious danger here that the Council will fall into legal error if it pursues that course; not 

least because:      
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1. Preston Council cannot simply rely (and apparently give significant weight to), the assessment 
made by a single inspector on housing land supply issues. That is a matter for the emerging 
local plan process. In any event, a 5 year housing land supply figure is the “minimum” which 
an individual Council is required to achieve. This unilateral approach of the Council to “adopt” 
a revised 5 year HLS in advance of the emerging local plan process is premature and 
potentially open to legal challenge.  

 

2. The Decision Letter refers to an appeal in a separate administrative district in any event 
(South Ribble). It is an interpretation of policy based upon the evidence in that case. It cannot 
be used as a device to justify the housing land supply position in Preston or as a lever to 
refuse an application which is subject to different local planning policies to those referred to in 
that appeal.  

 
3. In any event, the Council’s reliance on the (disputed), “revised” 5 year HLS figure as a 

mechanism to avoid the application of the tilted balance in favour of development proposals is 
legally flawed. The presumption in favour of sustainable development remains relevant here. 
Paragraph 11 of the NPPF states as such in paragraphs (c) and (d) in that in decision-taking 
this means (with our emphasis):  
 

 “…(c) approving development proposals that accord with an up-to-date development 
plan without delay; or  

 
(d) where there are no relevant development plan policies, or the policies which are 
most important for determining the application are out-of-date, granting permission 
unless:  

 
(i) the application of policies in this Framework that protect areas or assets of 

particular importance provides a clear reason for refusing the development 
proposed; or  

 

(ii) any adverse impacts of doing so would significantly and demonstrably 
outweigh the benefits, when assessed against the policies in this 
Framework taken as a whole.”  

 

4. As stated in paragraph 3 of the officer’s report to the 13 February Committee, the 2012 Core 
Strategy (and specifically those core policies which are most important in terms of housing 
land supply), remain out-of-date in planning policy terms. That includes CS Policies 1 and 4 
and Local Plan Policy EN1 all of which the Council has previously acknowledged as being in 
conflict with the NPPF.   
 

5. Applying this to the current Bushells Farm application it is clear that the tilted balance remains 
relevant to the determination of that application. Relevant policies in the Core Strategy are out 
of date. In addition, the assessment of the “site specific considerations” in PWA Planning’s 
letter of 31 January clearly demonstrate that, there are no significant adverse impacts arising 
from the development of this site which demonstrably outweigh the benefits when assessed 
against the policies in the Framework as a whole. The tilted balance in favour of development 
therefore continues to apply to the determination of this application.   
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6. Indeed, that is a position that was accepted by the Council itself in the original report to the 10 
January 2019 Planning Committee and which is stated again in paragraph 3.8 (“conclusions”), 
of the current officers report namely that:  
 

“In this case the policies most important for determining the planning application, 

namely Core Strategy Policies 1 and 4 and Local Plan Policy EN1, were considered to 

be out of date (carrying little weight), and it was considered, in applying the tilted 

balance, that the adverse impacts of granting planning permission would not 

significantly and demonstrably outweigh the benefits of the proposed development”.     

There has been no material change in these site specific circumstances since January 

2019 and for the Council to take a different stance in relation to these matters now 

would be perverse and unreasonable in the Wednesbury sense.        

7. In summary, therefore, the Council must continue to apply the tilted balance in favour  of the 
Bushells Farm application if it is to avoid falling into legal error.      

 

8 For completeness, we should add that it is a very material consideration in the determination 
of the Bushells Farm application that the Decision Letter is itself subject to a legal challenge in 
the Planning Court. This is yet another “red flag” for the Council here, as reliance by the 
Council on a Decision Letter which may be subsequently quashed could potentially have 
significant legal implications for the Council. Particularly, where, as demonstrated above, there 
is clear evidence that such reliance is totally misconceived on the facts.       

 

As indicated above, PWA Planning helpfully set out in their letter attached the site specific 

considerations which continue to support the grant of planning permission pursuant to the Bushells Farm 

application.  

For all the above reasons it is unsafe in legal terms for the Council to rely on the Decision Letter as 

justification for a change to the original recommendation. Any such decision by the Council would be 

susceptible to legal challenge. 

In the light of the above we look forward to receiving your urgent confirmation that either this item will 

be removed from the 13 February Agenda or alternatively that the original decision to grant permission 

will be endorsed at that Committee.      

We await hearing from you. 

Yours faithfully 

 

 
 

SHOOSMITHS LLP  

 


